United States Court of Appeals 
for the Second Circuit 



APPENDIX 



★ m 


Original 10^ 


nr TBB 


Sntti^b i^tPB Ctintil of A)i)ipalB 


For tko Soeoad Circuit 


SILVER CHRYSLER PLYMOUTH, INC., 

Plaintiff -Appellee, 

against 

CHRYSLER MOTORS CORPORATION and 
CHRYSLER REALTY CORPORATION, 

Defendants- Appellants. 


JOINT APPENDIX 

VOLUME I OF TWO VOLUMES 
(Pa«M la to 211a) 


JUN 4 


Killy Drye Warren Clark Cabb & Eujm 
Attorneys for Defendants-Appellants 
350 Park Avenue 
New Yorit, New York 10022 
^ (212) PL 2-5800 

H^MOVD ft SCHBBIBBB, P.C. 

^Attorneys for Plaintiff -Appellee 

1185 Avenue of the Americaa 
New York, New York 10036 
(212) 869-9696 


PAOINATION At IN ORIGINAL COfY 




INDEX 





Page 

1 . 

Docket Entries made herein In the United 

Stages District Coxurt for the Eastern 

District of New York 

la 

2. 

(a) 

Complaint filed June 14, 1973 

5a 


(b) 

Exhibit to Complaint: Dealer Relocation 
Agreement 

11a 


(c) 

Exhibit to Complaint: Lease Form 

l4a 

3. 

(a) 

Notice of Motion served August 27, 1973 

26 a 


(b) 

Supporting affidavit of Robert Ehrenbard 
sworn to on Axigust 25, 1973 

28 a 


(c) 

Exhibit A to 3(b): Completed Lease Form 

40a 

4. 

(a) 

Affidavit of Dale A. Schrelber sworn to 
on August 31, 1973 

54a 


(b) 

Frhihlt to Ufa^: Article from Automotive News 

72a 


(c) 

Affidavit of Clark J. Gurney sworn to on 
September 3, 1973 

73a 


(d) 

Affidavit of Hugh M. Baum sworn to on 

September 4, 1973 

77a 


(e) 

Affidavit of Alexander Hammond sworn to on 
August 31, 1973 

80 a 


(f) 

Exhibit A to 4(e): Press release from 
Practicing Law Institute 

90 a 


(g) 

Fifhihit n to 4re^: Article from Car Dealer 
Newsletter 

94a 


(h) 

Frhihit r. to Article from Automotive 

News 

95a 


(1) Affidavit of Harold Reese, Sr., sworn to on 
Auguot 31, 1973, with notation that similar 
affidavits have been filed by Malcolm Davis, 

Herbert C. Schwartz, Murray Kaplan, Charles 
P. Gallagher, Martin Prankel, Lester Rosenstock, 
Philip P. Buxbaum, Jr., Gerald Weiss, Edwin 
Lutzer, and Raphael Cohen 9o® 


Page 


(ii) 



5. Reply Affidavit of Robert Ehrenbard sworn to on 
September 17, 1973 

6. Selected Exhibits submitted with the affidavit of 

Robert Ehrenbard sworn to on September 17, 1973 133a 

^a^ Comolaint in Pearlman v. Markin, 69 Civ. 

5397 13U« 

(b) Stipulation of Discontinuance with Prejudice 
on the Merits in Long Island Motors, Inc, v . 

Chrysler Motors Corp . , bh Civ. 152a 

(c) Complaint in Checker Motors Corp. v . 

Chrysler Corp ., (>4 Civ, bbb 153a 

(d) Answer and Counterclaim in Checker Motors 

Corp. V. Chrysler Corp . , bU Civ. Bbb l65a 

(e) Affidavit of Robert Ehrenbard submitted 

in Checker Motors Corp. v. Chrysler Corp., 

6k zrnr: i88a 

(f) Excerpts from Objections to Subpoena in 

Pearlman v. Markin , ^9 Civ. 5397 204a 

(g) Article from New York Times of October I 6 , 

1966 205 a 

(h) Article from Automotive News of October 17, 

1966 206 a 

(I) Article from New York Tiines of October 11, 

1966 209 a 

(J) Summons in Ace Dodge, Inc, v. New vork 

Region Dodge Advertising Association, Inc . 210a 

(k) Complaint in Rocco Motor Sales Corp. v . 

Chrysler Motors CoiTp. 212a 

(l) Complaint in Bayside Motors, Inc, v . 

Chrysler Corp . 220a 

(m) Answer of Chrysler Corporation In Bayside 

Motors, Inc, v. Chrysler Corp . 2U2a 



(Ill) 


Page 

(n) Answer of Chrysler Motors Corporation In 

Bayslde Motors. Inc, v, Chrysler Corn . 248a 

(o) Complaint In Long Island Motors. Inc, v . 

Chrysler Motors corp . 254a 

(p) Complaint In Chrysler Motors Corp. v . 

Estree Company . 271a 

(q) Answer In Polk v. Cross & Brown Co . 290a 

(r) Complaint In DlCarlo v. Chrysler Motors 

Corp . . 68 Civ. 103 293a 

(s) Amended Answer and Counterclaim In DlCarlo 

V. Chrysler .Motors Corp .. 68 Civ. l63 302a 

(t) Appendix containing Complaint and Answer 

In Buonc Sales. Inc, v, Chrysler Motors Corp . 312a 

(u) Conqplaint In Levenson v. Chrysler Corp . 337a 

(v) Answer In Levenson v. Chrysler Corp . 34la' 

(w) Complaint In Riteway Motors. Inc, v . 

Chrysler Corp. 347a 

(x) Complaint In Young Motors. Inc, v . 

Chrysler Corp . 351a 

(y) Complaint In Chrysler Motors Corp. v . 

Urban Investing Corp . 358a 

(r) Coiiq>lalnt In Chrysler Motors Corp. v . 

• B.G.R. Associates 368 a 

(aa) Complaint In Babylon Chrysler-Plymouth. Inc . 

V. Chrysler Motors Corp . 370a 

(bb) Complaint In Chrysler Motors Corp. v. 

Wicks 4l6a 

(cc) Cover and Page 37 of Chrysler Corporation, 

Annual Report for 1967 426a 

(a) Affidavit of Dale A. Schrelber sworn to on 
October 8, 1973> omitting Exhibits annexed 
thereto ^ 428a 


J 



(Iv) 




page 


(b) Affidavit of Alexander Hanunond sworn to on 
October 4, 1973 

8. (a) Affidavit of Robert Ehrenbard sworn to on 

October 30, 1973 

(b) Exhibit A to 8(a): Defendant's memoranduin 
. of law In R occo Motor Sales Corp. v. 

Chrysler Motors Corp , 

(c) Exhibit B to 8(8): Defendant's reply 
memorandum of law In Rocco Motor Sales Corp . 
V. Chrysler Motors Corp . 

(d) Exhibit C to 8(a): Letter of April 27, 1970 
from Dale A. Schreiber to Clark J, Gurney 

9. (a) Affidavit of Dale A. Schreiber sworn to on 

November 2, 1973 

(b) Exhibit A to 9(a): Request to produce docu- 
ments in Check e r Motors Corp. v. Chrysler 
Corp . 64 Civ. dbb 

(c) Exhibit B to 9(a) J Pages 1-2 transcript of 
October 15, 1970 hearing before the 
Honorable Walter R. Mansfield, United States 
District Judge for the Southern District of 
New York 

10. Memorandum And Order dated November 26, 1973 of 
the Honorable Jack B. Weinstein, United States 
District Judge for the Eastern District of 
New York. 

11.. Memorandum And Order dated December 17, 1973 of 
the Honorable Jack B. Weinstein, United States 
District Judge for the Eastern District of 
New York. 

12. Notice of Appeal filed December 21, 1973 in the 
United States District Court for the Eastern 
District of New York. 

13 . Order dated April 30 , 1974 of the Honorable 
Jack B. Weinstein, United States District 
Judge for the Eastern District of New York. 


446a 

448a 

467a 

478 a 

486a 

487a 

490 a 

492 a 

494a 

505a 

506 a 


507a 


(V) 


Page 


14, Memorandum And Order dated August 23, 1973, of 
the Honorable Lloyd F. MacMahon, United States 
District Judge for the Southern District of 
New York. 508a 




Oi c. 


-73C ^53 AFffilt 


Wflisrsiy 1 


TITLC or C4iB 


ATrO««NCVt 



SILVER CHRYSLER PLYMOUTH, INC. 

1 Hammond Q Schreiber 

-•gainst* ' 

' 1185 Ave. of the Americas 

CHRYSLER MOTORS CORPORATION and 

1 New York. N.Y. 10036 

CHRYSLER REALTY CORPORATION 

! 869-9696 


* ' f -' 'KEli£Y ORYE wARREI 

CLAKK CARP /k ET.T.Ta 

• 

._.3ha_Park-Avfi. : 

N.y. NJf. 10QB2. 

BASIS OF ACTION: yiQLATlllN& iJiLAUTOMOB I LE DEALER 

7^.?-^i8no 

FRANCiIISB ACT i | 

SEEKS: Injunctive (, declaratory relief 

! 

t 























AMOUNT 
NrrONTCO IN 
CMClAlMrNT 
ArtUMNM 


fWOCC* OINOS 


6 -1 2- 7 5 lCoap\«int;med 
^C/t6/T3. SuoRi^ .rm^i 


iSfued 




les mo defts and request to produce filed, 

' - 

OrdelP dtd 7-0-73 extending time to answer 


^-12-73 By. WB Pi S Ti t iy , J 

' ’ * eoBVlalnt to 8-9-73 rtled. I 

-7^6/73 By Weinstein, J, -Order dtd. 7/19/73 extending time of.deft8._tol 
. answer, etc, to 8 ^ 3/73 filed. | 

■8-7«73 - BY WEINSTEIN, J, Order dated August 6, 1973 for pre-trial „ _ _ 

; oonfet>enoe on October 3 $ 1973 at 9*30 AM. FII£D 1 

A-10-73 By WEINSTEIN J, Order dated 8-8-73 Extending time .of ' 

, CHRYSLER MOTORS CO, et aj to Sept. 6, 1973 filed. ... _.l 

«8»10-73 Hotlos of .Entry of oilier dated 3-8-73 filed. I 

JB-10^3 lotice of laotlon to vacate order of 8-8-73 filed. 

*8-10-73 By WEINSTEIN, J. - Order dtd 8-9-73 denying pltff's motion "J 


10/111 


SM ■eMnpdua in support of defts' notion filed. 

9 iJl .<^3 Memorandum In Opposition to Deft’s Motion to dismiss the 

— ;; ^c<mipiaint^^jplied. 1. _ . . . 

9«iu.73-,i Affidavits of Dale A. Schrtlber ©t 81 filed. .. . . 
t«i- 75 !ly OTlNSTyy,. J.SOpdor d^ 9-5-75 that the defts* tine to answisr 

• 'to pitffst Intefrotatorlas 4 request for production of docunents_ 
is *axtea4ad until a date to he fixed by this Court, etc. filed. | 

.^6-73. Before' WKJNSTEIN J, Defts motion dismissing the complaint. ebe. I _ 

• • Casa oalltc^ % adj'd to 9-13-73 nt 10:00AM !_ 

^1Q»73 -Hotloe of'Bntry of order dtd, 9-5-73 filed. 1 

9^5-75 Before WEINSTEIN, J.--Csse called for defts* notion disnissing 

the cinpiaint. Motion adjd to 9-18-73 at 9:30 an. 



•f« S 73 C 85S . SILVER CHRYSLER PLYMOUTH, INC. V CHRYSLER MOTRiS, CtRC. 

CIVIL DOCKET • - 



filed on docueent t 18 /'* 


ft-T-7 ? iRy WTrrMaTOTM,J^ Order dtd 9-25-73. ad Jounlnc prej-triail^ 
coxiCerence.to' 11 -114.-73 Tiled , . _ ^1 — 

10- 9-73. Affidavit- oC_Dale-A._Schrelbcr i*e. Opposition td motion 

for-dlsmiaaal.. fllfed. _ . — | — 

11^-73 Letter of D ele A. Schreiber to Judge Weinstein dtd 11-: 

_ re;_ affideyit_filed^ 

11- 5-73 I Affidavit of Dale A. Schre iber in reply to defi s' _ 

_j motion ^ojiseiss, etc, filed. 

11-5-73 1 Letter of Robert Eh ren bard to Judge Weinstein <lt^l )-3 

re; defts!. nbRion-to^diequalify and-enjoiiiJiaiiaQnd 8- 

.SchtelfeML._fttc»_fllejLr 

11-5-73 Affida vit o f Robert _ihreiibard . in support_of del ta' iiot 

disqualif y 8 enjoin pltlf 'f, attys. from particijiat.io:L_i 

suit filed. 

1-14-73 I Be^re WE lN^n iN, J. -- Case called 8 pre trial^c onfef^ 
without date. i 


B y WEI NSTEIN, .T, -Memorandum and order dtd ll-2p- 
denyihp; defts • motion to disqualify pltfT’s dc^i 
— (p^malled to abtye) — — f 

2-11*73 I NotictPof motion 'i ncnor-anJin an .support oT"d<|ft 


to amend o rder ami to stay procecdiiif’s filed, j 

12-18-73 1 Pltff's memorandum in opposition to tlcfts* mot|ion I 

l eave to app eal a nd o ther relief fijed._ _ 

By IVr.irCSTni'J, j. -- orde r dt d 12-17-73 donyinn n(|t ioq 

a ll pr oceedings, e tc, fi led. fp/c ma i le d to .itty^ 

on document *2fi. i 


12-21-7i3 'Joticc of appeal filcl. nuplicato o** notice rjailc 


12-26-7^ Defts' reply nemoranrlum on motion fo r ce rtlflc 

_ , i filed. • 

1-22-74 i Letter from Alexander Hammond dtd 1-15-74 with 


j Judgment from C of A sta yin g Ju dgm ent pending o 

1-24.74 i Co»'l "r. of^’»*tltl<*r.»»ra' me noran^'um in surp^^rt t>j 

___ _ j for nr ':Xt'r/'erdlnary_vfr^i’j; TTot^^^e of n»'tlt1on h 

! r.ot*e^ of motion t* a r fsi^ny It 

~ i\ i'i ’ : • ’ ’ I 'w ’ ! . :.oui .>v T.i:c 

~ yiJr'ZZZ 


. (\ 



/ 






















I 



SILVER -CHRtStER PMHPyTH 


CHRYSLER MOTORS CORP, et ano 


Acknowledgment ’received 


ritif's ii!Ci..orank.ht.. 

in 0|Ji)o:iition tu ilcfis' nioti 

coiiijiijinC filoJ. 



/ 


\ 





























> >V»** 





* ^ ! * * 




I'.' 


'. { ' 
^ 

* . ' • 


UNITED STATES DISTRICT COURT 
I EASTERN DISTRICT OP NEW YORK 

SILVER CHRYSLER PLYMOUTH, INC., 
.i-'*: •*. • •*: Plaintiff, 
-agalnst- 

CHRYSLER MOTORS CORPORATION and 
-CHRYSLER REALTY CORPORATION, 

j — Defendants. 


J3C 853 


r*' 




.* . 


’3 C 
COMt-LAINT 


E.<;T£ReO 


vTn; 


' .'■/‘Ijo 




* • js . 3 

5f?S S 

‘Plaintiff Silver Chrysler Plymouth, Inc^iSby ijs 

CM 

attorneys Hammond & Schrelber, alleges for Its complaint as fol- 
lows: ‘ 

— Jorlsdlctlon • • 

f' This action for damages. Injunctive and declaratory 

relief arises out of defendants ' violations of the Automobile • 
Dealer Franchise Act (15 U.S.C. 551221-25) and violations of 
state law. This Court's Jurisdiction rests upon Sections 1331,*’ 
1332 and 1337 of the Judicial Code (28 U.S.C. 551331, 1332, 1337) 
'Section 2 of the Automobile Dealer Franchise Act (15 U.S.C. 51222 
and principles of pendent Jurisdiction. The amount In controversjl 
eaceeds the sum of ten thousand dollars, exclusive of Interest 
and costs. 

Parties '• ' 

2. At all relevant times, plaintiff Silver Chrysler 
Plymouth, Inc. (sometimes hereinafter "Dealer-Tenant") has been 
■and still Is a corporation organized and existing under the laws 
of the State of New York with Its principal place of business In 
•Port Jefferson, Hew York. Since about November 1, 1968, Dealer- 
Tenant has been an authorized dealer of defendant Chrysler Motors 
Corporation In Chrysler and Plymouth automobiles. Dealer-Tenant 
Is an "automobile dealer" within the meaning of Section 1(c) of 
the Automobile Dealer Franchise Act (15 U.S.C. 51221(c)). 


Q 



At all relevant times, defendants Chryaler Motora Corp- 
and Chrysler Realty Cprporatlon- ("Realty") have 
corporations organlxed and exiatlng under, the 
of Delaware with their principal places of busln< 

Michigan. Motora, a 
diU 


been and still are 
^lawa of the State i 

eaa respectively -In Highland Park and Troy, 

Srttelly-owned aubsldiary of Chrysler Corporation ("Chrysler"), 
i|rlbutes automotive products manufactured by Chrysler including 
'Chrysler and Plymouth automobiles and related parts and accessorle 

has enfranchised dealers, 

, among other things, 

. Upon information and 
subsidiary of Chrysler in or about 


iMotors, through its various divisions, 
llineluding plaintiff, to purchase and resell 
.Xairysler and Plymouth automobiles at retail 
ihelief. Realty was formed as a 
Hate 1967, and Motors transferred to Realty its real estate oper- 
'ations, including various facilities and agreements with dealers 

Chrysler Motors and Realty have 
lanufacturers" within the meaning of 


•pertaining to such facilities 

I 

ibeen and still are "automobll 

•I 

■Section 1(a) of the Automobll 

ifl221(a)). Realty Is also an 

tthe meaning of Section 1(e) 0 
ti 

•<15 O.S.C. 51221(e)) and otherwise. 

|i Plrst Claim for Relief 

!; A. On or about January 30 

li 

Tenant 's principal ("Silver"), was 
Office to execute a so-called "Dea 

•January 30, 1967 ("Relocation Agreement") with Motors. A • 
of the Relocation Agreement Is. annexed hereto as Exhibit 1 
•this meeting. Motors' representatives represented to Sllve 
•under the Relocation Agreement, Dealer-Tenant would have a twenty- ^ 
ifive year lease on a new facility ("factory facility") to be erecte^ 
- iby Motors with rent computed under a formula that would give Motors . 
a 5f return on Its Investment, plus return of its Invested principal 

I • ^ 

aiieh twentv-flve year period. Silver then and there 


Prank Silver, Dealer 


During 


that 




* *€• Upon Indlvldual(s) and/or Dealership 
••nt«rlnc Into a Chrysler Plymouth Acree- 

' Kent as provided In 'B* above, Chrysler 
' - • and Individual (s) and/or Dealership (or 

*' « ■ '>' a dealer corporation under Individual 

^ aanagement) will enter Into a Lease Agree> 

! ' "Ant for the Facilities, which f^aae Agree- 

1 .. ' «*nt Bhall be In form, attached marked 

I Exhibit ’A'. ••• In the event Chrysler 

• purchases the land upon which the facil- - • . 

jj Itles are to be erected, the base rent 

I .... -ehall be determined by Chrysler based 

I . wen a five per cent (5?) return upon- 

i . •♦“ Chryarer's total l^estment In the t’acll- .. , . 

I ■ Itles . a^rtlzed ever a iwenty-?Tve (25) ' 

i| • • period , wnich is eaual to a factor 

7.0^ per cent per year of Chrysler 'a 

I total investment .^' (Empnasla added. ^ 

I The "Lease Agreement" attached as Exhibit "A" contained a term pro 

ji 

jjvlBlon, which was left blank. All parties Intended that Dealer- 
|i Tenant *8 lease on the factory facility would be for twenty— five 
lijrears with rent computed under the above-described formula. On or 

•f 

I; about March 3. 1967, Dealer-Tenant received' a copy of the Relocatli 
ii Agreement executed by Motors. The terra provision In the LeasO Agri 
liment attached as Exhibit "A" remained blank. 


I 5* 'From at least 1965 through i967. Motors represented to 

J plaintiff and other dealers orally and In writing that It would 
j construct new facilities and lease them to existing and future 
ij dealers for a twenty-five year term on the basis of a five per cen 
jj return plus amortization of the cost of the facilities over such 

I term. I 


I! 6. In or about late 1967, upon information and belief, 

i; 

j Motors assigned to Realty the Relocation Agreement with Dealer- 
■’ Tenant and/or Realty assumed the obligations thereunder. 

*1 7. Upon information and belief, Dealer-Tenant has paid 

li 

rent in accordance with paragraph 2(c) of the Relocation Agreement. 
|. 8* The Relocation Agreement constitutes a lease, or an 

|i agreement to lease, the factory facility to Dealer-Tenant for a 

I 

terr, of twenty-five years at a rent computed under the above-quoted 
j; formula provided in paragraph 2(c) thereof. As an assignee of, oJ 
•' as one having assumed, the Relocation Agreement, Realty ia bound * 



t .4 

. •* . 


* • ; ' 

t • •• 

•> ^ 

••vir.. 

' a 

- 


v-e ; 




I: » a 

•'Uh.peuy, an.l'«ay not ...ok from Oealer-Tenant r«nt In •.««.. of th. 

i rwt th.r«ln or oth.n.1.. ...Ic tcv.ry It. t.m. and . 

'!,4 eondltlon*. “ . . ' * - ' 

••.•i • • • . 9. In April 1973, R«»lty lnfonn.d D..l.r-Ten«it that it 

' inalatad that Daaldr-Tenant ...cut. a n.w l.aaa for th. factory j 

iifacllity .ffactlv. Jun. 1. 1973 at a rent great.r than that provided 

•’ ijln paragraph 2(c) of tha Relocation Agreement and containing more ^ . 

"jiburdeneome terms. Dealer-Tenant refused to execute such a n«» leaser 

||on May 2, 1973, Dealer-Tenant executed an interim lease which was 

iimade subject to the outcome of this action and without prejudice 

i' ■ ■ • • 

••thereto. 

‘ Ij 10. Realty Is liable to Dealer-Tenant for any sums eollecip 

• ftfrom Dealer-Tenant In excess of the amounts due and payable under . 


lithe Relocation Agreement 


Second Claim for Relief 


1* 11. Plaintiff repeats and realleges each and every alleg- 

Lion cont.ln.d In p.r.*r.pn. 1 through 10 of thl.' oowUmt .nd 

lincorporates them by reference herein. . 

ji . 12. As assignor of the Relocation Agreement, Motors Is 

iilable. Jointly with Realty and severally, to Dealer-Tenant for any 

iiamages as a result of past and future breaches of the Relocation 

’ , ■ ' ■ - * 

. Agreei&ent. ^ • 

j Third Claim for Relief 

Ij Plaintiff repeats and realleges each Md every alleg- j 

'Itlon coht.ln.d in p.r.gr.oh. 1 through 1? of thl. oo.ipl.lnt «.d 
jincorporates them by reference herein. 

|1 Alternatively, the Relocation Agreement was not 

lasslgned to or assumed by Realty and Is a valid and subsisting 
iiease agreement for the factory facility with Motors. ^ 

ji ' ‘ Peurth Claim for Relief 

' 15 . Plaintiff repeats and realleges each and every aiiec- 

- atlon contained In paragraphs 1 through It of this complaint and - 

I , 

I'lnoorporates them by reference herein. 


*** .. 


,1 






1 • • 


I -fc • 


I- • 
)■ 

. 

I . 

f 


I •; 

( 1 

I •• • 

i 


* r. » i 


•» • 

. • *• 


: • 9 a . , 

*6. ' Defendnntt have Tailed to act In a fair and aqultablal 

■anner toward Dealer-Tenant In violation of Section 2 of the Auto- 

j aoblle Dealer' Pranehlse Act (15 U.S.C. $1222). 

Defendants have, among other things, coerced and 

attempted to coerce Dealer-Tenant Into forbearing from enforcement; 

of Its rights under the Relocation Agreement by threats of tensln-i 
. • I 

atlon, non-renewal and otherwise. Dealer-Tenant has been and j 

atm is in a totally subservient relationship to defendants by i 

virtue of, among other things. Its reliance on Motors as Ita e*- 

eluslve source of supply. 

18. Defendants are liable to Dealer-Tenants for all dam- 
ages sustained In the past and future by reason of their vlolatlonl 
of the Automobile Dealer Franchise Act. 

— WIEREPORE, plaintiff prays for Judgment against defendants 
jointly and severally 

(a) declaring that 

(I) the Relocation Agreement constitutes a valid and sub- 
sisting lease of the factory facilities to plaintiff for a term of 
twenty-five >ears at the rent and upon other terms and conditions 
provided therein, and 

(II) that the Relocation Agreement, as described. Is 
binding upon both defendants; 

(b) enjoining defendants and their affiliates and the direct- 
ors, officers, employees, attorneys, agents, and representatives 

(Ithereof, and all other persons acting on behalf of any of them, 

i! 

from directly or Indirectly evicting or removing, or attempting to 


!i 


li 


jevlct or remove, plaintiff from the factory facilities, by court 


I • • I 

proceedings or otherwise, or Interfering In any way with plaintiff's 


■■use of the factory facilities, except In accordance with the terms 

■! ' I 

i'and conditions of the Relocation Agreement, and from otherwise tak-< 


!l 

i! 

i' 


jlng, or threatening to take, any reprisals agalmt plaintiff on 
jaeeount of the ^bringing of this action or otherwise; 


I' 

• I 

H 


: -5- 





ij (e) Mardl'ni; plninllfra all doaueea lustalnad in tha past or 
[I Aitura by reuiion of tha Mtr^ara' allasad, plua intaraat} 

I ' • « , • • * 

(d) aaardlnc plaintiff tha coats and dlsbursoBants of thla 

Mtlon; and ’ 'T * v'* 

. . < • • ■ - 

(c) granting such othar and furthar pralimlnary and final ro' 
Uaf as nay ba approprlata. 


HAMMOND A SCHREZBER 


Datad: New York, New York 
June / 4 ^, 1973 


' ' A Member of the Firm 
Attorneys for Plaintiff 
1185 Avenue of the Americas 
New York, New Yoi-k 100 36 
Tel.: (212) 869-9696 
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Md Tarijtrllla Soai<lj„Por};..^,?JfjrRTJ»sn..5.5»fct>Wj..Sw..T.«*k. 


wtP ctwtMt ayon aaeh 1.H a b.lUli « b.ildlata ftl-ha^ f- ‘ka f— *«• 

Clit yalar at— b»a daaloMhla 

' iaeURy (-ktk Itt. btldla... te.. ta baM..af.« «1W tM ••fac-lRIa;-). t-*-- »ka Me*- . 
aMybtUlt aad — »afRa My ba ddalaad he. ayproffMa amaklpal ct toat—t al atho.1 ’ 
Tb. Facintlaa ta ba btit ayo. aaeb toad ahall ba ta aecordaaca wHh Ctoyalt'a da.)., aad 

aaactncMtooa. 

. a. • Oyaa .-.yWtta. of tha Faelllttaa. Cbryak tll atify fadtaldaaKa) aod/or Oaatotahlp tht 

4ba FaetUltoa ta laady ft aceayoMy. aad apoa aoeh atlea by Cbryatof; 

• ’ A«t— c—iy to aflat 

, giM **a*aa*aaooaaaa»»oaaa»##»»»a»»a» 

todMoa Cbryato. aad ..ttatoaalU) aad/« Caaltah-y abaM ta«tata -oMncally aad -ah- 

Ml fMbt atto. f— -kt ytty aad ladtatoaaKa) aad/t Oaotoeabta ahaH dtaetdtaa. 

^ - Ctayalar 

-«naya»tloaaiatotta*lotbaaolaaadaattearf 

* I 414 Fala Etraat, 

aabtetoal—Raytaat toettaat 
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'* T' • '•■'' 12 a ^••/•' ; ■•»;■ 7 

to ««MMttoa mUk larftviAMl(k) mtd/m Oralnalu^’s rfiacMtlMtaar* al apaiaOaa# u» ka 

kM«art laMlaa <aa w *ak aka w . l aklalkaalto) aak/a> OaalataMa akall aak arlllM fiaawial 


• **a« Ctoyalaf . at 
flkl%MiaM al Ma 


la tka FactUitaa. 


I all caaia iaeattak la Ika lataiiaMiaa ar alkat klaaaaalaa rf 


Ixailaa, iacMIag aU caaia lacanak la ika talacallaa 


B. OHa lataUacilaa aT lakivMaaKa) aito/ai Daalataktolc aiMiag „.0!5Wl!!R j 

n i Wl fcjWfcll A|iaaaiM aa ptorMatl ia *'A** akava, Ctoyciaf aad ladividaaKa) 

ftoalatakik (ar a kealar carporaiioa aadat MiaMaaKa) MMtaaM) will aaMr Ma a 

Agiaaawal wiili laakael la 


•UAxW..fitinrAXCK.7JL]tMllKhft.Inc>....^. epanaloaa at tka Facilitiaa. 


: c Vm bdlridBaUa) aad/or DaalaraUp aaiariai Ma a 

Actaawaai aa proaldak la "B" akwa, CkryaM aad bM«iAaal(a) 

aad/ar Caalatakip (at a Aaalar ea^allea aadat ladhrldaal'a waaacaaM) win aatar Ma a 
' Laaaa Aftaaawal far tha Facilliiaa, which Laaaa Ag.waawal ahall ba la lha fetw attached 
^ :«arM CakBili “A”, la tha aaaal Ckryalar acqaiiaa threnk laaaa Ika laad apaa which tha 
■ FaclU.iaa ata to ka atactad, lha baia laat, aacleaiva e( laaaa aad toawaaca. payakla by 
>-todhrUaal(a) and/ei Daalatahip la Chryalar (ei lha Facilitiaa ahall ba daianilaad by Chtyalat 
' kaaad voa tka racial abli(aliea laipaaad apaa Chtyalat ia Ika Cteaad Laaaa caratiaf tka 
^frapatty aa wh^k lha Facilily will ba coaattaetad. piaa aa aaieaal aqaal la a (iva par ea« 
OX) Mica apaa Chryalat’a teial iavaalinaat ia lha laiprovaaMaU placed apan iM ptepatty,* 

' awaillaad aaar a twaalHiva (2S) year patlcd, which ia aqaal la a (actor tt IJOi pat caat pat 
•■year of Clayalarla lelal iaraatwaal. 

to lha avaal Chryalar patchaaca tha land apaa abieh lha Facilitiaa ata ta ba aiacta d . tha ‘ 
' baaa laal ahall ha daiataiinad by Chtyalat baaad upea a five par cant (SX) tetarn apaa Chry 
aMla Mai iaraalwaal ia lha Facilitiaa, aatettiiad orat a toranty>(lva OS) year pariod, which 
< to afoal la a laclai of 7.0B pav caai par year a( Chryalar'a tetai iavaatwanl. 


Tha paitiaa haiata tacotaUa Ikal Chtyalat haa ad aa yat racalvad lavaataaat CewwKiaa 
•appioral (ar lha acqniaitiaa tt tha laad oa which tha Facilitiaa will bn caaattactad. la tha 
aaad Iba laraatawal Caawiiiiaa apptaral ta net abialnad, ar If lha aaeaaaaty baiidinc aad aaa 
paiadta ara aal abiaiaad (raw tha prapat waalcipat aalkariliae aa aalliaad la para(iapk al af 
toto Apraawaid* m U ChryaMla acqnlaitlaa of lha prap art y ia aal flaaliaad (at aay laaaaa 


whdaaaaar, tbaa Ikia Apiaaaaal ahall ba aaU aad raid aad a( aa (aithar (area aad alfaal. 


I 


Vr . 


\ 


* / 



O. V to My rrnr- MwMmKs) M</«t - 

Atm-mI m4 U.M A..M— M »• •••- 

Ml T" •toM. Wtoti 30 My* CWy*to mWIm Mt»M«*l(*) •ulto 0**l*f*Kly ikat 

*. rMtui'tM *.* to *«».•*». cw,.!#. ri-M toM M .fclieito «• WM. tto r.e»u. 

IJ»* I* toWMMl<*) 0**l«.Wy •*! 0.ry.tof •toll h*M m MllfXlM I* .-m »••* 

^ Chrysler Myewth ' '-.... Ati******* •■h 


klIrtfMK*) ••!/• 0**to*lily, to U •■eh wott Ih* t*rail*MlM o» toWW-tKi) ••d/ot 

DMtothly'* Mtol"* Atr**MM •■ 

yecvIM I* yw*sr*ph "A'* abov* •hall ba and la.iialn afTacthra. 


n orrNESs whcrcof 


CHRYSLER MOTORS CORPORATION 


O. T. HIGOLMS 

Vica-Piaaidaal 


SILVER CHKYStER PLYWWIM, IRC 
(toatarahip) 


wmassj ^ 

• - 


. , a 

~'oT Jf» Peereon 


I 
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I. T> — » •kali pay t« Lafiaiod M La«dl«a’« •file* aMma akawa aal faMk at al pack allMt alac* .( .* i 

-A ,:.r 


•a taa<li»< aap fian f faaa la llaa daaltaala la vtKIat. laal far ifca aaid larai la Ika laul i 


!•» X' 

> V 


arkick aaM raal akall ka pal4 la awalkl) ^aaialliaaaia aa fallaaa: * ll* 


laaaaaaaaaa^aaaaaaf . — aaaaa «aaa» 



TAXES AND 
ASSESSMENTS 


\ 


la tearful aMaay af lha Uaitad Stalaa. Taaaa! aciaaa to pay lha aaid lael la tba aiaanar aforaaalo and 


pack otkar aaaia •• aia haiainaftar prwidad to ba paid •• additloaal laai and aay and all odtai aoaia 


'•ad ckartaa haiainafiat apacifiad by aapacata payiMai aad arUkoal aatoff or dadactioa arhaiaoavar. 


2. All Mtiara paitaiaiai to tba aaaaoaawM aad taaatioa of Taaaat’a pataonal piopaity akall ba 


Taaaat'a raapoaaibUity. All aattara paftaiaint to tba aaaaaaMat for ad aaloran taa parpoaaa of tka 


tead, kaildlata and Laadlotd'a paraoaal proparty lacladad in tba daaiaad praaiaaa aball ba tka aote. 


•pomlbility of Landlord. Tanant akall pay to Landlord oMnlkl'y ia •d<''''on to tka raatal haiaia* 


atlpalatad, tka •••• of 


Doltera 


), •ktek la an 


aatlaata of tka aontkly coat of tka raal and paraoaal prooarty taaaa on tka daalaad praalaaa. Laad- 


teid will pay aaeh taaaa akaa tka aaaia. a any inatallaMni tkaraof, ahan baconia daa aad payabla. 


Laadlori any iMlta adjuatmnta in tka anouni of tka aontkly payaiant la^airad in thia Para(rtph 2 


fro« tiaa to tioN daring tka tan* of tkia laaaa, if oacaaaary, ia oidat to reflact any ckaogaa in tka 


of taaaa on tka dcaiaad praniaea. Landlord akall giva Tenant nollca of any pack adjaatiaant 


at teaat 30 daya prior to Ita affaetiva data. For tka purpoaas of thia Paragraph 2, taaaa ara to ba pro- 


•atad on an annaat baaia proapacthraly froa the aarliaat data tka (irat inatallawnt of an annoal taa 


bacon a* daa and payabla. If lha taa la far otkar than an annoal pariod, lha proralion aball ba baaad 


tka pariod covarad. Tka aoai harainobora |o tkia paragraph prnvidad for akall ba aaad only for 


tba paynani of laKoa and any aacaaa on taraiinalioa of tkia laaaa akall ba lafaadad to Taaaal. 


ToMid akall alao pay to Landlord on a awnlkly baaia folloaing nelica froa Landlord to TaMal of any ^ 


apadal aatnaamanl laviad, •aaaaaad, or iapcaad oa Ika daoriaad piw.:.laaa daring tba lar« of thia 
laaaa, a aaai a^l to I ^12 of tka total amoant of any aach apacial ••••••aani •ahipiladky .07J2. 


Sneh aotica akall apoclfy lha aaoaai of tka Malkiy payMni ragairad karaaadar. 


Tka payrraaia providad .o ba aiada by Tai*al In tkia Paragraph 2. akall ka •ada aatka flrat day af 
aack calaitear month daring tka lama and aball ba. far all p atpaa a a kataandar, eddillaaal laM and for 
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f - • A, ►IT. I«. .«••« ••< •• •«• to IW. !•••• ^ 

, t»tt» c— M t u mfmtm n ^ «< »>■• 

TtnOMATlOH ' ' y »•-“•■« «•» »*«««• - f^» ^ •*«*•»-»« rf ihU. !••« M 

iMs liiii My k« cmmIM •« wiy tiM Iht t«»« (or aay aaiaaaloa ar laaawal tliaM«0 as tha 


^ «alla«iat kaalai 


VTILITIES 


■ a. TWa laaaa rfiall ba aall and void at Iba eyiiaa ed Laadloid If: 

“A • a » . 

Q) Taaaal caaaaa la ba aa aolberidtd Sliaet Daaitt fo» Laadlord’a Pieducta (at Iba 
.■daailaad yiaiaiaaa) aa a laaatt of lataliuMiai; of any Dliact Oaalar AtiaaMBf at any IIm 
. artaiad into balwaan Tanani and Landlord, or any nobnldiary of Landlord, vhan aneh larai- 
** Miloa lannlia from aithar: 

(a) Kollea of tariKlnalioa by Tanani, 

-<t) Neltca of laiirliu»lon by Landlord, or a aubaidiary of Landlord, 

(e) Mal«l aaraairom balwaan Tanani and Landlord, or a aubaidiary of Landlord. 

Landlord ahall nolify Tanani in wtHInf of Ha alactien lo Irani thia laaaa mill and aoid 
• batamidar. Thataopon. eancallalloo of Ihla laaaa will ba affaelhra oa Iba laal day of Iba 
•ordb In wbicb noch noliea ia mailad, at which tlira Ibia laaaa ahall larminala aa Ihorith 
“ Mid rlala vara ori«inaliy fiaad for Iba tarmlnalion and aaptralion of Ibia laaaa. 

Ybln laaaa ahall ba nail and void wilhool noliea lo allbar .'orly, on Iba affacllvo dala pro* 

, barainaflar. If any Olracl Daalar AfraaMnl wllh Tanani for Landlord’a Producta (al Iba 

• daalaad praailaan) ahall larminala, axpira or ba eaneallad for any raaaon art providod for in 
•dbdiaiaioaa (a), (b) or (e) of Paragraph 3. a. (1) of Ibia laaaa, unlana Tanani and Landlord, or 
■ adbnidlary of Landlord, artar inlo a aupataading DiracI Daalar Agraamant for Landlord'a Pro* 
facia at Iba damiaad pramlaaa. Cancallalion of Ibia laaaa hataundar ahall ba affacliva on Iba 
lagl ^ Iba aioriih in which any aacb lenninaliaa of Tonart'a DIracI Daalar Agraamanl for 
Landlord'a Prodncia bacoown affacliva, at which IIm Ibia laaaa ahall larminala aa tboogb aald 

data wata orlginatly fiaad haraln for Iba larminal ion and aapirni Ion id Ibia laaaa. 

* % 

a 

4. TaiMl abalt aaa iba damiaad pramlaaa and aacb end avary part lhaiaof and iba faellillaa, ma* 
a* **Mry and ag al pMot Ibarala coaialatd rt Ha own coal and aapanaa. and ahall pay ar eaaaa lo ba 
•■Id an ebaraao f« gM. alactriclly. ligbl, baa*, panmi, lalapboaa and albar aarvlca anad, randarad or 
liijlf * apM or la aaanocllon wllb Iba damiaad praoriaao and aacb and avary part Ibaraaf. 



• ^ J V* * * * 

i ^ • . *'•■ 
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AIRS ANO »'*r»t4 M •ivrtfirallt |«.«Wa.l la •‘■••■••fli !■ Am««. T*mM rmtmmwta ttid •§>••• (M II •III • 

MAlMTfNANCC ' 

m Ha mn wufrmmr, ihr ti iMa laaaa, kan p Ifca AaaMaA pwailaaA, lacMIac plala ^ •' 

. glata. la gaaR anlat aaA NTai*. aarf Taaaal shall ptaaipllv aaiha say sad sll raysWs m tsfiscaaaats 

asfissiifT far IlM yaryoaa, whsllwf s ad say of saeh layalrs er laylscaMals shall ha laMrIat at 

aalarlor, sMritoidissry as aralt as ardiaary, sad ahalhar at aaC sach rayairs at Mylacaaaols shall ha 

' ' af atraetanl aataia, sad arhathar ar act lha asaia csa ha said to ha •Uhls lha piatanl coalaaiylallea 

■ id lha partlas haroto; sad Laadlatd aisy havo seeaas to tha doaiaad pooiaos at loaseaahls tiaMS far 

• uig y yaaa of ts a yactlag tha saaia, hat saeh right af aecoas shall aol ha coastracd as obllgiat Laad- 

. Isrf to aialia say of said l apaii a to. er rap'.acaaieat of, aoy part of tha daalsad praaiias er as ebligiag 

. -iAadloid to siaha any such lospactlea. Hhaia an inspectiea ravaals rapairs or laptscaaonls aro oacaa* 

^'dsry, Laadleid shall give Tanani aelico ia •riling, and thataapen Taaait •III, •ilhhi 60 days after 

' ' said aelieo, maha such rapairs In a geed and werkaanliha amnnar. In lha event Tenant doaa not Mha 

-tha said rapairs or raplacamanls •ithin 60 days after notice from Landlord, Landlord aav thaiaapca 

tsnAaata this laaaa er anlar upon the praaiaas and ■aka the said rapaira or raplacaaianu llsalf and 

charge the coat thereof to Tenant as additional rent heraander. Tenant •ill, at all tines during tha 

I tarn of Ihic Um%, keep fha sidawalka sd|oining the dan>isad prenlaaa In good order and repair and 

baa from sno«, ice or any onlaaful obatructiona. ‘ 

tURRENOCR . 6. Tanani shall and •111 on the laat day of lha tern harehy granted or of any aatansioo ar ranaeal 

'>thaiorf, or aeonar terninalion lhareof, peaceably surrandar anl deliver up tha demised pianlsas into 
the posseasion of Landlord, its r-iccassors or sasigns. In good order, condition and repair, daaagc by 
fire, aaploaion or the elamafCa only eacepted. 

-CONDITION OF 7. Tenant ft.lher acknowledges that It has eaaminad tha daniaad praaiisas prior to tha Mklng of 
FREMISES AT 

TIME OF this laaaa, and knows tha condition thereof, and that no repeaantations as to tha conditioo or state of 

LEASE 

rapaira thereof have been made by Landlord or its acents. which are not herein aaprasaad, and Tenant 
harahy accepts tha demised pemlaes In their present condition.' 


uws, 

ORDINANCES. 

ETC. 


A • 


8. Tanani will at sll limes during lha term of this lease, at tts mra coal and expense, perform and 
comply with all present or future laws, rales, orders, ordinances, and lagulslions af the United Staled 
r-f Aawrica, and of state, cooMy ar city gova mm ants. and any authority, department ar bateau thereaf, 
and af any ether mnnicipal, governmental er Inwful authority having Jurladlction of the pramlsaa mhal. 
aosaar, ralaiii« to, or In any manner affecting, lha damisad pamiaaa, the adjscesi sidawalis ar any 
bniMii«s Iheraan ar the use thereaf. 




. .. , r ^ - .. . , 
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COVENANT 

AGAINST 

assignment. 

SUSLETTING 


NONUSI. 

•ANKMirr^. 

MSOLVKHCY, 

ITC. 


A, TmAM IIM !#• mpiAA •• fw« •• S>PNH#cM» M AMtSttAA I^A •••• •• ** * 

•AIM IIM 4raM pra«l«Mi at mm fMl HwraaT. aA aay aaefc •••IfimaM. Itaaalat. kyyMkacatlaA. 
■artgiAa ar aAlMtbai ahall ba «aM. . . 


IG Taaaal afraaa IlM la tha avaN, aHkaal tba arMaa caaaaal af LaaSUtd. Iba daalaad ywMlaaa 

* ' • • 

•kali kacaaa aad Maala aaeaal ar aal aaad far a'yMlad af laa daya vkila tka •••• a* aatakla fat 


. ALTIRATIOHS. 

' .ADDITIONS AND 
IMPtOVEMEHTS 


■IGNT TO 
MORTGAGE 


aM by Taaaal at la tha avaat Ikay ahatt ba oaad by any yataon aikaf tliaa Tanant, at if tha aaiaia 
Biaaitd hataky ahalt ba lakan la aaaculian, at by ethat pracaaa af law, at if Tanant ahall fila a vatun- 
ta*y yatlllM In banhtnpley, at ba daclarad bankrnyt at iMalvant, arcatdlnc ta law, ar any lacatvarba 
. Aypaialad fat tha baainaaa and ytaparty af Tanant, at If aay •••!(•■••( ahall ba aiada af Tanani’a 
yrayaily fat tha banafil of ciadltoti , than, and in auch avanl, tbia laaaa aay ba caneallad at tha aylian 
•f Laadlard. 

. _ > 

II. Taaaal ahall nat nnka any altarallana, chancaa. Liliana ar InptavMnaMa ta tha dastaad pia- 
Hiiaaa tthhoai Landlard'a inittan canaant, and all altaratiena, chantaa. additlaaa ar baptavainanta 
■ada by aHhar of lha partiaa harala npan tha daaiiaed pfamiaaa, aacayt mwabla effica furnltuia and 
toada flatataa pat in at tha axpanaa at Tanant, ahall bacetna lha prapatty af Landlatd and ahall rawaln 
apaa and ba a ut rendated with tha damisad pramiaaa upon Iba axplratlan af thia laaaa, at aay aaanar 
- taiMliMtiea thataaf, axcapl na Landlatd aiay alact olharwiaa an haratnaftar providad. tf Landlatd ahall 
. aa alact, than aoeh altarallona, cliaagat, additiona or inpravanenla nadu by Tanant upan lha damiaad 
ptamlaaa m Landlatd ahall aalact, ahall ba latntAad by Tanairt and Tanant ahall teatere tha dairiaad 
yraaMaa tatha erlginal canditian Ihetaof at ita can cnal and axpanaa vlthin thirty daya aftat nMiea 
ham Laadlard of aach alactlon, aach nellca ta ba given nat later than tan daya aflat the anpiratian af 

• -thia laaaa at any aaenar terminal ion Iharaof. Tha mavabla farnitwa and trade fiitataa of Tenant, 

• haniTTT. ahall roMla Tanant'a property at all timaa and ahall ba tanavad at tha larminalian of thia 
laaaa, aay damage ta tha pramiaaa In lha cautaa af aach removal la ba repaired by Tenant at Tanant'a 


•an eaat and axpanaa. 

13. Thia laaaa la and ahall ba aAlact and sAoidlnMa ta all mattgagaa and ground or anderlying 
laaaaa mhich may no*» ar haraaflar affect tha real property damiaad haraandar, and to all lanawala, 
kAificMIana, conaalidaliena, raplacamania and axtaaaiana Ihataof. Thia claaaa ahall ba aatf-aparallva 
and aa f«thar inatramaat af aabctdination shall ba raaaitad by any murtgagaa. In confirmallaa of aach 
•Aardinatiaa, TaMN cavaMala and agraaa ta axaeata and dallvar apca demand aach farther inatra. 
■aal ar taatianaNs aabardlMtlng this laaaa la lha lien cf any aach matigaga or mortgages as ahall ba 


4 


I 



kv LaMlaid amd aay wMf at ptafowd Mfigat*** aad htraky Itravacakly afpcMs L««<» , . <f 

• ••4 

lat^ ika atlaraav-lo^M •( r«M»il in •wcM* aad dtUrat •»« ••ch imMfmmatd m imaummmidm tm mat la * . ’ 

■ lk« af Tanaal. TanaM fwlhaf cavaaanla mad agiaaa la aaacala afan dmwmmt aach .'^'^har laalia 
■aal ar laaliamaMa (iacladiag cancaltalion and la-anacalian o( ihia iaaaa aa a aablaaaa) aacavaaiy la 
•Ma*a a ariktaaaa d iKa damlaad pramtaaa la TananI npon lha nana Imaa and candHiana aa iia pro* 
aMod haiala la Iha avani lhal Landlord aflacla a aata and Iaaaa back cd Ika daniaad praoiara. 

PUBLIC U. Tanaai, al Ha aspanaa, ahall provide and kaap In loico for Iba banafit of Landlord aid TananI, 

' LIABILITY 

MSURAKCS lanpactivaly, comprohennlva ganaral liabilltp inaaranca In lha nlninnini llaUa of llabllltp vllh laapact' 

to bodily Injary of STSO.OOO.OO (or aach paraon and SSOO.OOO.OO (or each occananca and In raapaci to 

prapaily daawc* SSO.000.00 for aach accidonl. Tha inaaranca ahall inclado coMiaclaal liability covar- 

• aaa apaelfically Inaating iha acraamanta aiadn by TananI In thia Paragraph 13 and In Paragraph 14 

fotloalag. ahall cevar lha anllra damlaad praniaaa, Incladlng nidavnika, atraata and araya adjoining . 

•Ura daolaad ptaoiaai.. ahall ba laaoad by inauranca companian pnd In lam aallafactory to Landlord, 

• * * * • 
ahall provida for at laaat >an daya prior mittan nolica to Landlord in lha avani of enncollatlen or any 

* ** 

raolarlal changa, and coplan at aach policy or poIlcioB ahall ba dalivarad to Landlord prior la lha 

a A * • • 

, eoramaneainent of lha lam o( thia lenaa and thararftar nn latar than Ian daya prior lo lha anpiration 

data of lha policy than In force. ' ‘ 

•... * * . • * • * a 

• • • * 

' DAhUCC TO 14. Landlord ahall no! In any avani bn raaponaibta, and TananI heraby apactfically atiaaraa ra- 
• PBRSOM OR 

PROPERTY, aponalblllty for any injury or daalh of any prraona (Including anployaaa of Tanaai and Landlord) and 
’ MDEMHIPICATION 

daaiaga. daalruction or loaa of uaa of any proparty, including lha damiaad p.'cniioc a (aicapl aa apacifi* 
cally providad olharwiaa harain) oceaaionad by any avani happaning on or about lha damiaad pramiaaa 

# 

and lha aidarralka, alraala or curba adjacent (harato. Tanant ahall defend, Indaninify and hold ham* 
lana Landlord from and against any and all claims, demands, suHs, damages, liability and costa 
Oacludlng counsel fees and aapansas) arising out <d or In any manner connactad vilh any act or 
omiaslon, nagliganl or otherwise of Tenant. Landlord or Third Parsons, or any of their agents, sat* 
vsMs or amplo^aas which ariso out of or arc in any way connected with Iba eract^on, maintairaaca, 

Bsa, oparstlon, asistanca or occupation of lha demised premises and lha slraata, sidewalks and cstba 
adjacent thereto. 

; • . 

I • I 

TananI farther shall defend. Indemnify and hold harmless Lsndlord (ram claima, demands, aoKa. Ila* 
bllily fat dsmag a s (or bodily Injiay or death of any parsons ar damage ar dastruction of aay properly 
(Incladlng lass af ana iharaof) caused hv or In any manner arising aal of any breach, vialsllan or 


> by Tenant af may cevanara, term ar provision af this laosa. 


/ 


I 
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t It. Tmmm akall at4 Am •« |wtm« im Iw t<Mw hi m ikltic. m mN «• 4« •■•« aca at afcfaM. *111(11 

NCI . — , 

. win IsaalMMa ar ba la caaTllci wHk fka iMiwaaca faliclea cavarlai ika balMla« at balUlaga aaaa«l> 

» , aifc . a a* . « ^ . 

Mtaf a patt af lha tawlaat ptawiaaa. ptavMad Ikat aacb aa»em wlU panaU Taaaal (a aaa (ha aia> 
■laaa tm lha parpeaaa aal larth la ParH»fk J hataef. tf by laaaaa af aay act at eailaalaa eawwll(a4. 
I '• arflaMd at patwUlad by Taaaal Iba rala af fiia laaaraaea apea tha balUiag, laiprovaawata. wachinafy 
ataipwaw caaalHiaiai a part rf ilia tawiaad praailaaa aball ka laetaaaad above lb* m* which 
waolil alharwia* ba ckarfad, Taaani akall laiobata* Landlord aa addMIenal real haianadar. apoa da- 

^ . a I a -F' 

•. fat thil part a# all rita InaaraaM prowiawa ihaioafiat paid by Ui^lord applicabla la lha pttiod 


tbia laaa* which akall bava baan chafgad by raater. of auch lacraaa*. 


LOSS SY FIRE 16. Landlord haraby waive* all clalwt apainat Taaaal fot lopa oi daaw|* la tha baildlaa or balldinaa 
AMO OTHER 


rsRiu 


> ' -EMIHENT 
Jl. . DObUIN 


' r- 

f'*’’ 

I:.' 


’ ~ f t 
M • » 


araetad on tba dawiaad pramiaaa caaaed by fira or asploalon or parils aotoMUy inaotad atalnst by 
•aiaadard fb* aad anaadad cavaraga loanranc* paliclaa. rafardlaa* af th* caaaa of each dawaga ia< 
-«Ming damage (aaalling (ton tha nagliganca d Taoaat, iu aganta, aarvanla or amplayae a . 

17. If the antit* poparty of which tha damlaad premiaei forma a part aka;] b* lalwn by iwaaon of th* 
aaaicla* of tha pawwr of aminent doamia (or any pobllc or qoaal pdbllc an* or parpoaa, Ihia lean* aball 

■ larwlaal* on th* drt* IHIa to tha pramiaaa vaota In th* Uking aatbority. and rant ahall b* prorated to 

■ rt*6b da l * af tarmination. If a part of aaid property b* *o lahan end th« part not *o tahan la. la th* 
. oplaio* of Landlord, Inadficiant (or th* laaaonabl* operation d Tanam'a baainaaa, each opinion to b* 
. dalivorad to Tenant wRhin twanty day* after thla to th* property vaain in th* taking aiahority, than 

akhar party may cancel or tarminai* .tU* la*** at any iim* within thirty day* after each epinlon la 
ghraa, by giving th* other party written nolle* d cancellation of ihia lean*, and leit ahall ba prorated 
. to lha affect!** data d cancallatloa. A'l damagan awardod for each taking ahall belong to aad be the 
ftoparty d Landlord whether each damage* ahall b* arrarded a* compennatlon for dimination tat vain* 
to th* laaaahold or to th* fee d the premia** herein leaned or for Improvamenta to th* dainiaed piw- 
wloa* wad* by Tenant. In the avant that neither party giv** nolie* to th* othar d cancallatlon a* 
baralnabov* in thi* paragraph prowlded, thi* leaae ahall contino* la fall force and affect aa to that 
portion d the premia** od *o taken wider th* aam* tanr* and condKIon* bcrain contained, aacept 
Ik* rwnt (baradter payable ahall be abated in nock ameanl a* the portiaa agra* and Landlord ahall 
praraglly Ikeraaftor perform all work and fwnlah all matarial* aecaaaary I* raaiet* and erwat* aa a 
wbel* architectaral anit that portion d Ik* beiMlng end improt emante (and d lha wachinary aid equip- 
owd which or* aa iategral part ihereeO on thd part d the dewioad pramiaaa od aalahaa. h the 
avont lha parti** cnnnd apt** on th* amoad d rad abatemad wMhia la* day* after eaptrallaa d the 


* b • 

V I. 






•kiitv Ktoe* 


.k,. r— r.-r*' r.*^ -"I. .m. •.••• •*«il .k...«po- J 




,* tf »»»«.-ll of *•!« «l>0«»<W«l to «M OHMUOlty Otto**!* 


CAMACe OR ‘ 1«. tf .nd d.ln( iS. ton- k.frt.y de«>i~d f»- b.lldlot « b.lldiof. *«efd o. th« do..>*od 

?0*»UILdInGS pcoKisei rt-ll b* dm.oyed o> d.m.|«l by fit* ot ..ylcioi. o» peiils ttotio.'.ly ln»iir*d •(■tfltl by 
Matidard fit* and *Kl*i>d*d covatK* i"«i«t*nc* pollciM lb** and in ev*fy lueh *vcnt. 


U tb* d*!"*!;* oi deitiocllon i* «uch fh»t in th* opinion of t^ndlord, to b* flvon to Ten*nt 



not tntee than thirty HO) days •ft*t notic* to Landlord by Tanant of th* h*pp*ninf of tiicb damat* 
ct dettioction. if cannot be repaired with reasonable diligence within on* hundred and twenty 
(IJO) day* from the date M such opinion, than either Landlord or Tanant may, within tea (10) ^ 

day* nest •ucceeding the givlx of Landlord'* opinion as aforesaid.tetmlnat* thU lea** by giving 
to the other notice in writing of nuch termination. In which event thi* lea** and th* term hereby ^ 
demloed •hn'l thereupon cent* and be at an end and the rent and all othar payoiei** for which 
Tenwit I* llab.e under the terms of this lease shall be opportioriod and paid In fall to th# data of^ ^ ^ 

•uch de*t;-ctloo or damage; in the event that neither Landlord nor Tenant so termlnat* thi* y 

le*ao, then Landlord shall repair the said building or building* with nil reasonable speed and 
th* tent hereby reserved .hnll abate from the date of the happening of the damage until the daw 

age •ball’ be eiade good to the estent of enabling Tenant to use sod occupy th* demised premia**; ^ 

* * * %• 

(b) If the damage or de.tr,«tlon is such »h*t In the opinion of I sndlord. to be given to Tenant 
net later than thirty (30) day* after notice to Landlord by Tenant of the happening of suchdamega 
or destruction, it can be repaired with reasor.abl* ditif.enc* within one hundied and twenty (120) 
day* from the date of such opinion, then th* tert here by reserved shall abets from th# date of the 
baprening of such damage until th. dtmage ihall be made good to the e..ent of enabling Tenant 
to u*. and occupy th* demi.ed premises and Landlord ahall r. pair the damage with *11 rea.onabl* * 
•peed; but notwHhstanding the giving of such opinion by the Landlord. Undlord sIwQ not be 
liabU to Tenant if Landlord ahall not actually repair such damage within said 120 day period U 
L 4 rndlord shall prtceed diligently with aueh repnir wrrh. 


fr.) M. in the opinion rd Undlord. th# damage c*a b* m*dt good ** aforeaaU wPhln err* 
bwrdred and IweH, 020) d.y. rd the d.t. «d such opinion and th. d.mag. tn .eeh thet the de- 
mined premise, ore c.fmbl* of being pritUlly -ed for the r-^me. euthori.ed herein, then, 
•rg ..Ch damage h.. been reprirod. th. rert shall in the proportion Ihnl th. pert of the 
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••M kalMti« •• It* oeeiif^i-e* kw» !• I** *4 *h» utl* 

LWlarf ■MU U» Mi^t* wttli •!« fw»WMbl« spNdi %m aonillliMaadMi lb* 

' «f wmc% oflnlM br IlM La«dl«4. Landlord oMIl nol bo lloblo !• TomM if Loodlord •boll Mt 
•dMlIy Mpoit oocb doowco wltblo ooid 130 doy potlod if Londtoid oboll proctod dl1i(oo«ly wrtb 
. Mch ft^oif work, 

,,•« ?» w^Ws^b,**** • 'oo 

19. ToMOt •boll aol do or taffor oiiythlot to bo doao whoroby tbo ddwiood yrowiooo way bo oncaw- 
botod by aoy aioeboale'a or olbor tioa or order (or tha yayatont of monoy, aad Tonanl oball M Ma ow'i 
■wool and oaponoo, w:<onovof and ■■ ofton as any laochanic'a lion piapottinc to bo for labor, ■otcfial or 
aatoicoa (amiahod or to bo fomiahod to Tonant, or olhoi lion or ardor (or tbo paywont of aionoy (oscopt 

• aaeh an aro baaod on acta or emiaaiona of Undlerd) akall bo (ilod ■(■inat tbo doailaod ptowiooa, 
tha aaaio to bo eancolad and dladbarfod of tocord orithin thirty (30) daya after tha data of (llin( 
tboTiof. and farther ahall ladoinnify and aovo harwloaa Landlord from and acalnat any and all eoott. 
aapmoti claima, loaaoa or damat**> toaulliiic tharofrom or by roaaon thoroof. 

20. If Tonant ahall fail to pay to Landlord any Inatallwonl of rant, or any addillonol rant or other 
rbattia aa and whan the aono aro roqairod to bo paid horoandor, and aoch dofault ahall conllnuo for a 
period of fifloon (15) daya after notice, or if Tonant ahall defauh In iho perforiMnco of any of the . 
■ Othar tarwa, coronanta or eonditlona of Ihia loaao and anch dafaalt ahall coMinuo (or a period of 
thirty (SO) daya after notice, (oaeopt ao othorwlao in thin laato providad), « If any of tbo ovanta not 

. totk In Paragraph 11 horoinaboeo occor, or If Tenant ahall bo lawfully diapoaaoaaed from the deolaed 
■^owiaoa dwlng the term of thia leaao, then Undlod, without prejudlco to any romediea which naybe 
aeailablo for arream of rant or for Tonant'a brooch of enronant, ahall have Iho option to declare ihia 
laaaa iaiwodialaly forfaited and the aaid terni ended, and to re-enter and topoaaeaa aald premiaea, 
wfeh or wRhottl pioceaa of law, aaffig aoch force ao awy bo necenaary to rowovo all poraona or ehat- 
tala thorofrem, and Landiwd nhall not bo liable to any proaocutlon or (or any damogea by loaaoo of 
each ra-ontry or (erfaitaro; bat notwithalending each re-entry by Landlord, Iho Tenant ahall, never- 
lhalaaa, rowain end contloao lidblo to Landlord In a aora ognal to the retd and any additional rent 
barotn teoorved (or tha balance of the terw heroin otiginally granted. Landlord ahall not bo liable In 
■ay way wholaatw. for falloro to re-let the dewiaed proaiiaoa. In Iho eeon* of a breach or threatened 
• kiaach by Tenaal of any of the ceeonoiaa or provialona of thin leoao. Landlord ahall have the right of 
Injannlr and the right to invoke any ponaHy allowed at law or in ogoily an if ro-eofry, aaMOiy pro- 
„Tf-g- and ollwr rMaedioa wore not Iwrela provided (or. Mention in Ihia loaao of any portlcaUr 
•awady nhall aM preclado Landlord (reia any atber reowdy, in low or In eaaity. Tenant hereby oipreaaly 
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T*im( ^tar HI ilwpiMiiiriiwt rm mtty cmm, m In llw af LaadlaA ablatottit I 

^ tha AtwImA fitmif. bjr iMaan tl Ih* vlalaltM aT Taaaal af aay ^ tka cavaaaMa airf cwAlliaM 
W tbta iaaaa, ar atliarvlaa. Tfca wavA "fa-a«af " aa aaaA haiata ia aal laatiklaA la Ha tachateal 
> liRAl Maalas. la aaaA la Ha braadaat aaaaa. 

Jl. TW faltaM af LaadlorA to inaiat la aair aaa ar «ara laataacaa apoa ika airiet parfonaaaea af aay 
d tlw lama, covaaaiila, candltiena and acraananta cT Ikia Iaaaa, or lo atarclaa any ayllan katala caa- 
lairad. akall ika ba eenaidarad aa •aiving or taliaqaiahiiv for tka (atara any aach laraM, caaamau ar 
candillena, agraaawnia or epiiona, bid tka anna akall continua and akall laaMla la fall forca and 
• affact: and tka lacaipl of any rent or any part Ikamof, whalkar iha rant ba tkal apacdlcally laaatvad 
m that which may bacena payabta andar any of tha coa«.'.ania harala coalalnad, and wkathar lha aaaa 
ba tacaivad from Tenant or (re« any ana claiwini andar a throagh R ar ollmwina nhall aal ba drraad 

m 

4a aparata aa a walvat rf the rlghta of Landlord to enforce tha payaieal it rant or chargea af any klad 
^loaaly dae or which may Ihereaftar become doe, or lha right to tomlaalo thia leoaa airf leraeaaai 
paaniiaioo of lha domiaad premlaaa by sammaty proceadinga or etharwiaa, an I aadlnrd may doaai 
proper, or lo aaarcina any of lha rlghta or remedica reaarved lo Landlord keraandat or which Landlord 
•ay have at law. In aqaity or otharwiaa. 

22. In tha avanl that Tenant ahall remain in lha demined pramiaaa after tha aiplratlaa ar nritrfT 
laminallao of tha term of thia Iaaaa without having execated a new rrtiltan Iaaaa with Landlord, nock 
holding war ahall ikA conalllida a ranawal or airtannioo of thia Iaaaa. Landlord may. at Ha option, 
alact to treat Tenant aa one who haa not removed at tha and of hia term, ai^ lhatenpoa bt enIHIad la 
all Ika remadiao agamat Tenant prwided by taw in that altualiaa. or Landlord may alact, at tta iiprlaa. 
ta treat each holding over an a tenancy from month to month only. 

23. Landlord may, daring tha term of this le.<aa, at reanonabla timea and daing aaoat baainaaa 
hoora, enter lha premitaa to view them, and, except In cane of renowal or extenaian, may, at aay ilraa 
wHhia two (2) montha next preceding Ika axpiration of the apecifiad term, akow Ike premlnen lo athera , 

. far lha purpeoa of rental or aata, and may affix lo any auUable parla af the premiaan a nalico for 
Iaaaa or ante ihareof. 

• a 

a 

W R la Intandv'd that lha rent provided for herein nhall ba aa abaalalely aal letom lo Landlord for 
Ika tom td thin Iaaaa, **00 af any anpenaan • c h ar g e a wMk reapact la lha d aalaad premiaae, eacepi 
•• Alherwiaa npaciftcally prmriAed la thia Iaaaa. CacepI aa kareia otharwiaa pravidad. thia Para* 
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Moncfs 


tKM 


UVIKAtll.lTY 


It. ^ a«iea, WU. mmmrnrnm, or couaateatioa wkick Laadloit awy taaka or ba loqaM lo givo 
toTMOM. ahaU ba 4mm»4 ooiriciaaily givao or laadarod U ia arMiag, dali«afo4 la Taaaai patooaaUy 
• tjr ragtalarat or eartifiod Mil addraaaod to Taoaat at tba daaiaad pcaaiaaa or at Iba laat 
taoM baoiaaaa oddraaa af Taaoal or la/t at ailhar of tba afaraaaid ylacao addiaaaod lo TaaaM. and 
®^*a at tba landitlaa cd aach bill cv atataiaaac and of tba giving of aucb aotica or coMnanicatioo 
■ian ba doaMd to ba tba lima «hao tba aaM ia dalivorod to Toaaal. Milod or loft at Iho ^mtoaa 
• Oft haiaia prmridad. Aay aatico by TaoanI to Landlord muat bo aorvad by rogiatorad arcartifiad auil 
I to Landlord at tba addraaa haraioabovo aat forth or at ouch othar oddraaa aa Laadlord ahall 
I by writtoa aotica. 


27. Taaaai agraaa it will a<ft aract or caaao to bo oioctod aay aigna, tMiicao or advartiaaamrKa upon 

• tba daalaad praoiaaa or affia any aach iboralo. aolaaa tba aoM aball bo aroctad and afliaod ac- 

*• >•«. odvartiao oaly a basinaaa or mo of tba daaiaod pramiaaa ayocifically awhorUad 
by tba yrwiaiona baraof. Tenant ahall .'ol aract any.nign that by raaaoti of ila rraigbl or aiaa might 
- damaga tba damiaad pramiaaa, nor ahall Tanaal paint «ny aigna, nolicaa or advartiaing on tba aatarior 
•ana of tba boildiag or baildioga wilhoot Landloid’a wrdtan caoaaift. Sig.-\a pUcod on tba pramiaaa 
-by TaaM ahall ba removed by it nd later than thirty (30) daya after the eapiralioa of thia laaaa or 
aay aooaar larmiiation thereof, anieaa Landlord and Tenant agree otherwiao, and upon removai of any 
‘ Mcb aigna TaaaM ahall reotoro the demined premiMo to Ibeir original condition aacept for roaaorwble 
waar and tear. 

• 

3b. If it ahall ba foand that any pail cf thia leate la illegal or aaenforcrablo ia any aiate or other 
pelllieal body baving iwiadiction, aach part or pana of the leoM ahall bo of ao force and effect in 
that fltalo or political body ia which they are illegal and arwaforceabla and thia leaae aball be treated 
aa If arch part or pana bad not been inaerted. 

2b. The marginal notea are Inaerted only aa a Miter of convenience and for reference and in no 
way defiao, limil or deacriba the acope or intent ef thia leaae nor in any way affect Ibia leaae. Varda 
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‘‘united states district court 

?EASJERH DISTRICT OF NEW YORK 



■SILVER CHRYSLER PLYMOUTH, INC., 

Plaintiff, 

.4 

J - against - 

CHRYSLER MOTORS CORPCRATICN and 
’CHRYSLER REALTY CORPORATION, 

I Defendants . 


73 Civ. 853 , 

(Weinstein, J.) 

NOTICE OF MOTION 


ENTE 


Oitty Qi 

aI. 


SIRS 






PLFJISE TAKE NOTICE, that upon the complaint, the 

.t 

’.affidavit of Robert Ehrenbard submitted herewith, and the 

'i 

•exhibit annexed thereto, the undersigned will move this • 

•4 

Court before the Honorable Jack B. Weinstein, one of the 
'! Judges thereof. In Courtroom 10 of the United States Court- 
house, 225 Cadmen Plaza East, Brooklyn, New York, on the 

ii6th day of September, 1973* at 10 o'clock a.m., or as soon 

ij 

j] thereafter as counsel can be heard, for an order (1) dismiss- 
j| Ing the complaint herein on the grounds of the dlsquallf ica- 
j| tlon of plaintiff's attorneys, Hammond & Schrelber, and dls- 
l| qualifying and en.loinlng the said attorneys from playing 
fjany role or participating, assisting or advising plaintiff 
’..or any of its attorneys, agents, employees or representa- 
tives In connection with the preparation or prosecution of 
the' present suit; and further, (2) dismissing the complaint 
with prejudice on the ground that the action Is barred by 
: the statute of frauds. Rule 12(b)(6) of the Federal Rules of 

ii 

'» 


• • 
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civil Procedure ("p.R.Clv.P. ") and N.Y. General Obligations 
Law, Sections 5-701 and 5-703; and (3) granting such other 
j or further relief as may be Just and proper. 


- V 


Yours, etc. 

KELLEY DRYE WARREN CLARK CARR «e 
ELLIS \ 


A Kcirber o: tne r’^ra 

Attorneys for Defendants' 
350 Park Avenue 
New York, New York 10022 
(212) PLaza 2-5800 


HAMMOND & SCHREIBER, ES^IS. 

Attorneys for Plaintiff 
1185 Avenue of the Americas 
New York, New York IOO 36 

(212) £69-9696 
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TOUTED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


r 

; SILVER CHRYSLER PLYMOUTH, INC., 

i| Plaintiff, 

i ■ • 

;i -against- 


i CHRYSLER MOTORS CORPORATION and 
” CHRYSLER REALTY CORPORATION, 

tl 

I Defendants. 

>1 


X 

i 

: 


•X 


73 Civ. 853 
(Weinstein, J.) 

AFFIDAVIT IN SUPPORT 
OF MOTION 


f 


j| STATE OF NEW YORK ) 
ti • SS . • 

li COUNTY OF NEW YORK ) 

II 

ROBERT EHRENEARD, being duly sworn, deposes and 

|i says': 


I am a member of the firm of Kexley Drye Warren 
Clark Carr & Ellis, attorneys for defendants herein. I 
j submit this affidavit in support the motion (1) to 

dismiss the complaint herein on the grounds of the disquali- 
fication of plaintiff's attorneys, Hammond tc Schreiber, and 
to disqualify and 'enjoin the said attorneys from playing any 
I role or participating^ assisting or advising plaintiff or 
I any of its attorneys, agents, employees or representatives 
I in connection with the preparation or prosecution of the 

:i 

!' present suit; and further, (2) to dismiss the complaint 

!• 

i with prejudice on the ground that the action is barred by 

u 

ijthe statute of frauds. Rule 12(b)(6) of the Federal Rules of 

I. 

Civil Procedure ("F.R.Civ.P.") and N.Y. General Obllgatlcna 

I' 

‘Law, Sections 5-701 and 5-703. I respectfully suggest. 

It 

■ however, that it would be ‘inappropriate to consider the 


ir 


•j . • 29 a ; 

H aecond branch of the motion, or for any other proceedince to 
^ be had in this action, until the question of the dlsquallfl- 
I cation of plaintiff's attorneys has been determined. 

li The present action, brought by a Chrysler-Plymouth 

i: 

•• dealer, alleges breach by defendants of an oral promise to 
•Please real property for a 25 -year period and, as a consequcn- 
•' ce of such alleged breach, violation of the Dealers' Day In 
"Court Act, 15 U.S.C. §1221, et seq. 

ij 1. PlEquallfl cation of Plaintiff's Attorneys 

i; 

i We believe that we must move for the dlsqualiflca- 

•Mtlon of plaintiff's attorneys because Dale A. Schrelber, a 
It • . « 

I member of the firm of Hammond & Schrelber, attorneys for 

•! 

■'plaintiff herein, was associated with my firm from 19^5 until 
!j 1969 . My firm has acted as attorneys for Chrysler Corporation 
I ("Chrysler") since 1925 and for many of its subsidiaries and 
j affiliates thereafter. During his association with my firm, 
j Mr. Schrelber, often under my supervision, was personally 
' engaged in extensive legal work for and representation of j 
j Chrysler, Chrysler Motors- Corporation ("Motors"), and other _ 

'! Chrysler companies, and obtained immeasureable confidential 

sf. |i ' 

V'-' .'. Information regarding the practices, procedures, methods of 
1 ' operation, activities, contemplated conduct, legal problems 


hand litigations of those companies, and it would therefore be 

'! unethical and improper for him now to represent the plain- 

! 

;! tiff in this action against Motors and Chrysler Realty Cor- 

J 

fporatlon ("Realty").* Further, as explained in the 


f ♦ Realty, as is indicated in paragraph 6 of the complaint 
herein, is an assignee of certain former rights and 
li ments of Motors with regard to plaintiff, and while with 

I this firm Mr. Schrelber became involved with real estate 

work on M-tors' behalf, including mj.tters of the type 
1 ' since transferred to Realty. Realty therefore has the 
same rights as against Mr. Schrelber as has 
nificantly, the alleged assignment from Motors to Realty _ 
took%lace during the period of Mr. Schrelber 's aouocia- ^ 
tlon with this firm. * 


i 

I 
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•) 

i memorandum filed herewith, the disqualification of Mr. 
Schreiber renders the firm of which he is a partner simi- 

It is submitted that the disqualifica- 
•itlon of plaintiff's attorneys also taints the complaint 
itself and other papers with impropriety, and requires 
'disnissal of the pleading. 

I 

Mr. Schreiber became associated with this firm, 
then known as Kelley Drye Ncwhall t 4 aginnes L Warren, in 
•August 1965 and, except for a short leave of absence, con- 
tinued his association here until February I969. Throughout 
.:that period this firm was, and since their incorporation 
this firm has been, general counsel or counsel to Chrysler, 
||Motore, and other Chrysler companies, and has advised and 
!. represented those companies in hundreds of matters affecting 
jj virtually every aspect of their operations, activities and 

‘1 

Ijposslble conduct. Our representation of Chrysler Interests 

''v 

;,has ranged from major stockholder and anti-trust litigations 
jjto warranty litigation, and has encompassed extensive corpor- 
||ate, tax, labor and real estate work. Including Motors' and 
jiRealty's relationships with automobile dealers, to. all of 
jj which matters Mr. Schreiber had free and ready access during 
Ijhls association with us. Mr. Schreiber devoted a great por- 
tion of his time to working on dozens cf matters, in litlga- 
.tion and otherv.’ise, for Chrysler companies. Among the matters 
Mr. Schreiber worked on were several suits, like the present 
one, by automobile dealers agalnat Chrj'sler and/or Motors. 

I; 

I' 

i| 

|i 

I 

j; 
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,j Indeed, at least one of those dealer suits worked on by Mr. 
“Schrelber, as well as other suits being handled by this 

il 

office during Mr. Schreiber's association, were based, in 
[whole or in part, upon a claimed violation of the Dealers' 

I 

I* Day in Court Act, which statute is easo relied upon by 

' 

[plaintiff in the present action (pages 1 and 5 of the com- 
i plaint herein). He thus became familiar with the considers- 
itlons leading Chrysler to various defensive positions, and 
. was Involved in deciding which defensive positions to take 

t' 

and which not to. Another suit in which Mr. Schrelber was 
;i Involved, and other matters then liandled by this firm, like 

ti - » 

• the case at bar, related to real estate questions concerning 

i 

•a parcel of land upon which dealership facilities were 
jllocated. Other Chrysler matters upon which Mr. Schrelber 
l^worked Involved the overall methods of operation and business 
, practices of Chrysler, Motors, and other Chrysler companies 

; 

,, generally. Including their relations with Chrysler dealers 

jlsuch as the plaintiff herein and certain other real estate 

li 

I matters.* 


* While it would, of course, be possible for me to spell 
out in greater detail the nature and extent of Mr. Schrei- 
ber's representation of Chrysler interest during his 
association v/ith my firm, I refrain from doing so hero 
both because I consider it unnecessary and because to do 
so in this affidavit would be Improper; it would require 
me to set out the very contents of the confidential com- 
munications between Mr. Schrelber and Chrysler, Motors 
and other companies and/or their agents, the very confi- 
dentiality of v/hlch we are secking to have preserved. 
Indeed, as the memorandum filed herev;ith sets out, the 
courts have recognized this precise point, and have 
accordingly ruled that tfic basis for disqualification need 
be set out only in general terms so as to preserve t!ie 
confidentiality of eommunl cations. Koncthclcss, We are 
prepared, should the Court deem it necessary and proper, 
to discuss in some further detail Mr. Schreiber's rep- 
resentation of Chrysler, and Motors as the Court may deem 
appropriate and necessary. 



I 


I 
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I 
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! It should be noted that Mr. Schreiber's active 

i 

j representation of Chrysler Interests occurred during the 
Ive-y period of time when the Dealer Relocation Agreement 
j| with plaintiff « Exhibit A to the complaint herein, as well 

H ' 

!. as other documents between plaintiff and defendants, were 
being negotiated and agreed to. (See, for example, the 
Lease Agreement dated April 26 , I968, a copy of which Is 
annexed hereto as Exhibit "A"), Also during Mr. Schreiber's 

I 

association, this firm was Involved In real estate situations 

I 

^ regarding the relocation of other dealerships -- Including 
I one situation which has now developed Into a litigation 
j! stated by Mr. Hammond, on pages 2-3 of his affidavit In 
; support of the motion dated August 9 , 1973 , to be related 
ji to, and Involved with the same matters as, the case at bar. 
j In addition. It Is very s j gnlf leant that defendant Realty 
I Itself was organized during that same time period, while 
j Mr, Rchrelber was associated with my firm, and this firm 
(Was then Involved with Realty's financing and other plans. 

I Further, Mr. Schrclber worked oh Chrysler 's and Motors' 
jbehalf In defending a dealers' suit In which Mr. Hammond 
j represented the dealer. Yet Mr. Schrclber has seen fit to 

t * 

. j switch sides, to Join with Mr. Hammond In representing 

interests directly adverse to his former clients. Also slg- 
jnlflcant is the fact that Mr. Schreiber's work for Chrysler 
j from 1965-1969 D>ay Itself have Influenced Chrysler policies 
!, and practices, yet Mr. Schreiber is now both utilizing his 
I knowledge thereof against defendants, and Is in a position 
I* to attack Chrysler policies and practices. 


i 
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It is thus apparent that during the course of his ' 

I association with this firm, Mr. Schrelber acquired and ’ 

li ? 

i. gained access to a wealth of Information about the practices 
and activities of the def endarrts herein. That information 

Ji » 

.1 derived not only from his own worK on specific matters, but 

1| 

i! also from his access to all of this firm's files and papers 

|I 

!; on both active and former matters, as well as discussions 

!t 

•j and conversations held with defendants' employees or other 
j persons representing them relating to defendants' activities, 
li operations and possible future conduct. As an associate 

,j 

■jhere he was exposed without restriction, not only to the 

ii 

i| matters on which he worked, but also to the entire scope of 
'i 

this firm's work. Through his continuous daily contacts 
'with defendants' employees and other attorneys and members 

:i 

'j of the staff of my firm, and access to our files, he had. th« 

! opportunity to learn and must in fact have learned* a great 

I . 1 

j deal about other litigations and matters handled for j 

Chrysler and/or Motors and/or other Chrysler companies, in- 

* 

eluding dealers' sul :s based on the Dealers' Day in Court 

Act or otherwise, numerous Chrysler real estate matters, and 

even several real estate loatters related to premises on which 

• 

dealership facilities were located or to be relocated, the 
ivery situation presented herein. This information was made 

‘ t 

;1 available to him solely as an attorney and on a strictly 
! confidential basis, with the understanding that it would be 

j 

I used only in the clients' Interests and pursuant to their 

'i 

'I approval . 


Il* Apart for the actuality of such learning, Mr. SchreJber 
i is Irrebutably presumed to have shared information \;lth 

I other attorneys in my firm, as is demonstrated in the 
accompanying memorandum. 


- 6 - 
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Instead, Mr. Schrelber has now placed hlnself , 
f In a position to utilize that very information on behalf 

u 

• of plaintiff, and to the detriment and Inju^ of the clients 

• 

• he formerly represented. It 1*8 thus very llKely, if not 

. inevitable, that, whether consciously or not, Mr. Schrciber 

I 

. has already utilized confidential disclosures by the 
, defendants in the drafting of the complaint and other papers 

I 

herein, and would continue to use such information to 
‘ defendants ' detriment throughout the course of this proceed- 
ing if Hammond L Schrelber are not disqualified and enjoined 
I from further participation and assistance herein. , 

l\ * j 

li • ' 

; In addition to the great likelihood of such actual 

■ V I 

impropriety and abuse of confidentiality, there is also an 

ti 

''inescapable appearance of Impropriety which this Court must 

i 

.prevent, in order to protect the reputation of the Bar. As 
ji • . *1 

'i discussed in the accompanying memorandum, the appearance of 

•j t ! 

I impropriety, as much as impropriety itself, is a ground for , 

|i disqualification of attorneys and requires court correction. 

' 

'! Further, this Court must disqualify plaintiff's attorneys 

tl . . * 

•jasa matter of policy, so that parties cein be assured of com-' 
jlplete freedom to fully communicate with their attorneys j 

i without fear that the confidentiality of their communications 

'Will be readily abused, or that information given to their 

1 ' * 

attorneys today will be used against them in the future. 

* i 

While Mr. Hammond, the partner of Mr. Schrciber, 

<■ 

i is not himself a former attorney for Chrysler, he too is 

t! 

disqualified because of the partnership relationship, and 
because as his partner Mr. Schrciber undoubtedly has already 
'shared and exchanged and will continue to freely share and 


f • 




jj exchange with him Information about parties to litigations 
, being handled by their firm. Mr. Hammond thereby docs and 
f will obtain from Mr. Schrelber much of the Information re- 
‘ gardlng defendants' practices, activities and possible 
future conduct that was made available to Mr. Schrelber in 
.• confidence during his association with my firm. As explain^ 
ed In the accompanying memorandum, disqualification of an 
attorney automatically results In the disqualification of 
the firm of which he Is a partner, and the rule even extends 
to a firm employing a disqualified associate. The grounds 
for the rule, once again, are to prevent both the actual 
*. misuse of confidential Information and equally Important, 
the appearance of impropriety. 

It Is respectfully submitted that the consldera- 

I. 

, tlons discussed above require a dismissal of the complaint 
- as' well as disqualification of the attorneys. The complaint 
!j itself and the Interrogatories served by plaintiff appear to 

li , 

be tainted with a breach of confidentiality, and, as Indl- 

•I 

j| cated above, they probably were drafted, and the tactics 

|i 

jj underlying them were doubtlessly conceived, at least In part, 
! on the basis of Information formerly obtained In confidence 

I 

! by Mr. Schrelber; his dealings with defendants, their agents 
j and attorneys were far too Intense and pervasive to permit 
^ any other conclusion. In order that the future of this 
. proceeding not be tainted by papers drafted in violation of 
professional ethics, the complaint, I submit, should be 
. stricken and suppressed, without prejudice to the service of 
a new complaint and further proceedings by plaintiff, if so 

I 

i 

:i 
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!|advlse<J, by attorneys not subject to disqualification, and 

^aetlns entirely without the participation, assistance or 

\ 

■'advice of disqualified counsel. 

I* 

2. Statute of Frauds 

It " 

i‘ • « 

ii Defendants' motion seeks additional relief, to 

'wit, dismissal of the complaint with prejudice pursuant to 
iRule 12(b)(6) of the F.R.Clv.P., on the grounds that claims 
' asserted by plaintiff are barred by the statute of frauds. 

N.Y, General Obligations Law, Sections 5-701 and 5-703. 

;!lt is evident from the complaint _ that the basis of each of 
! plaintiff's causes of action, including the one based on 
ithe Dealers' Day in Court Act, is an alleged breach by defen- 

:i 

I'dants of an alleged oral promise to lease certain real pro- 

H 

il party to plaintiff for a 25 -year period at a rent to be 
ii computed in accordance with paragraph 2(c) of the Dealer 

f Relocation Agreement, annexed to the complaint as Exhibit "A" 

! 

Pursuant to Section 5-701 of the General Obllga” 
jtlons Law every agreement not to be performed within one ^ 

'year, and pursuant to Section 5-703 every promise to convey ^ 
ia leasehold interest for a period of more than one year, I 
I is void unless in writing and signed by the party to be 
i charged. Here, of course, the alleged promise to lease for 
I' 25 years was not in writing. On the contrary, the Lease 
I Agreement dated April 26, I 968 executed by plaintiff and 
'.Realty, a copy of which is annexed hereto as Exhibit A , 
'and which was pointedly neither attached to nor mentioned 
in the complaint herein, expressly provides, at the bottom 

!■ 

1 ' 



I 
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I 



'I of page 1, that the term of the lease Is only five years, 

! from June 1, 1968 through May 31, 1973. unless sooner ter- 
.. mlnated. ^lus, the Lease Agreement unmistakably refutes 
.plalntlf.''s claim that there was an agreement to lease the 
property for a period longer than five years. Further, 
paragraph 22 of the Lease Agreement, providing that Motors 
could treat plaintiff as a holdover or a month to month 
tenant after termination of the term of the Agreement, 

I. 

I similarly refutes plaintiff's claim. It states that plain- 
tiff's "holding over shall not constitute a renewal or ex- 
.1 tension of this lease", thus contemplating chat a new 
'lease with different terms would be entered into upon ex- 
I plratlon of the 5 year term if plaintiff were to remain on 
j the property. Nor does there appear to be any writing 
^ signed by defendants to support plaintiff's position. Para- 

li • 

i' graph 2(c) of the Dealer Relocation Agreement says merely 

i 

; that the rent shall be calculated according to a formula 
|| which takes into account a 25-year amortization; it does 
not represent, however, that the term of the lease will be 

I 25 years. Indeed, as plaintiff states (in paragraph k of 

i 

I the complaint), the lease term of the form of lease attached 
|. to the Dealer Relocation Agreement remained blank, and it 
I offers no support for the claimed oral promise to lease 
: for 23 years. In any event, however, the Dealer Relocation 
I Agreement was in all respects superceded and supplanted by 

t 

j the Lease Agreement, which provides, in paragraph 25, that 
' It "contains the entire agreement between the parties as 

I • 

to the premises". That provision clearly refutes the cen- 

! 

I tention of paragraph 8 of the complaint herein that the 
j: Relocation Agreement has the effect of a lease or an agree- 

i 

i ment to lease. 

!i 
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'* It le accordingly submitted that the basis of 

li ■ . ' 

plaintiff's complaint is totally refuted by a writing signed 

by both parties, and that there appears to be no writing to 
support the claimed promise to lease for 25 years. The 
(Complaint must accordingly be dismissed with prejudice pur- 
[suant to Rule 12(b)(6) of the F.R.Civ.P. However, as pre- 
viously, we suggest that it would be inappropriate for any * 

• further proceedings to be had in this action until the 
question of the disqualification of plaintiff's attorneys 
is determined. 



' Sworn to before me this 
■ August, 1973- 


EZRA I. BIALIK 
HOTAtr rustic Sift n Von 
No. 3I-53I1ICO 
Qmiit>H Ml l4c« YMk Count; 
CoiwunioB Urun Miicli 30. tt:74 
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Lease Agreement 

rAHTlfl T.IIS UASE. .M. .ii... „ ..Af.M.ii,. „ (fJP..., 

i EALTY CORPOWATION. • Pelaw.re co(po..lioa, k^inc •" K»se Eleven Mile Red. 

D«(toU, MichlKan 482JI , hcrcinnitci He;iip.nni<;d “Landlord'’ and CIIRYSLER-PLVMOUTH- TNr 
NESCONSET lUCIlWAY * 

wkone nddre. «. Wl«X..a^J.6R5PW...WKW..XQWK.. d..„e„d "Ten.nf, 

• I . 

VITNESSETH: 

Uadlord. in considetalie of the premiaen and of the rente hereinafter reeerved and of the covenante. 
agMementa and conditions herein contained to be kept and performed e the part of Teent. dea here- 
by rant onto Tenant, and Tenant den hereby hire and take, the parcel or parcels of land with the 

bandings and improvementa now or hereafter erected thereon. aituatH and being in the 

®tJKFOLK _ Mwu v/tnv 


, State of .YORK 


daacribed as follows: 


SEE EXHIBIT -A" ATTACHED HERETO AND MADE A PART HEREOF 


THE DEMISED 
PREMISES 


The above described property, and all buildings and building equipment, structures. Improvements. 
Machinery, equipment and fixtures, pavement, walks, fences, shrubbery and signs now or hereafter 
located on the above described property, (including, but not limited to. the itema listed on the attached 
Schedule "A") except furniture ond trade fixtures and other property belonging to Tenant, arc herein 
collectively referred to as “the demised premise," ond are to be used fo, motor vehicle sale, and 
service operations only. • 


TO HAVE AND TO HOLD the demised premises, unto Tcnnnt upon and subject to nil the terms, cove- 
« 

nants and conditions herein contained, for a term beginning on the dny of ..JUNE. 

19^.?...... ond ending on the ..^.L^.t-dav of .. M.AY to 71 ... 

' 19 /.if or until sooner termi- 


aated as hetein.ifter provided. 


Abut 


TAXES AND 
ASSESSMENTS 
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A«d Ten*i» docs caireiioni and B,;,ee |„ nnJ with l.^nd led os Miowi; 

I. T«.- .w. « .. u«,.. „ 

- -■ — - 

•TWO THoij'si^n *""* •. folWs: ... . 

TO BE 

ON TIJE ^ 

. term hereof 

•••••*•••••••* 

*******•••••••••♦••• •••♦•SOS 0* 

s i-t., s„„. , ^ 

~<rl. .«. .. ^ ^ 

2 . *11 »«.,. ,. .K. .... ^ 

I~«-. *„ ^ ___ ^ ^ 

fc«I. blMI.,. ..J U«1.,J-. ,,„ 

poAiiblllly U Lamlty.*]. .lull |«y y. Landlwd »o,.hly 1. Mj.iiiM to th. icM.| h.,*!.. 

*<«. MIpobtrf. tl, ... o, aUNR!»D .T,S|, „-6io.OO ), „ ., 

~.i~U « tb. .ootbly oo« - tb. „., ... ^ ■ 

“ •'" '"• “”■ " O^'^. .b.U b„.,. b. .,,4 y.y.bs. 

U.bl«b .., ..b. .b|„,..„. ,. tb. ^ ^ 

t.« .,„ to ,.„ 4.,., tb. ,„. „„ 

.«»« rf t.«-. «, lb. 4o.l.ri L.MI.,4 .b.11 „.o T.»M <4 ..y .4l.,,.„, 

.. U... 34 4.y. p,« ,. „. rf,„,.. 4.,.. y„ ^ ^ 

~W «, .. ...„, b..l. ,.,.p.oi,„,, ,,„ ^ ^ 

b”""" *”■ “ -X' y-W. lb. I....,., .b.„ b. b..rt 

.bo roiiob C.....4. Tb. ... b...,„b„. ,. lb,. ,»,.., ..b ,.„b,.4 ,„ .b.„ b. ..«, ..ly 

lb. y.y....| |.„. ..4 .„y j 

T.~« di.ll .1,. ,„y I. L..41.4 .. . i;.,ib|y b..i. |.M„,„j ,,„ ,...j|„j ^ ^■ 

VC,.t fcyirt, ^ ^ 

"> ' '" ■' "* '«•' •> .«b .nc,., „„„„.| b, 

Sl.b bUlc. .ball „.cay lb. ..».! ^ ||, ,„.,b|y y.,.^„ 4 b„.,„4.,. 

Tb. ,.y,..al. I. b. ..4. by ..4. « lb. 4ay .1 

~cb ..l..4a, .Mb 4»i., lb. |„. ..4 .ball b.. to all b.,..a.l.,. .4441^.1 ..M ..4 to 


I 
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. UTILITIES 
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IIm wMpayMnt llict«of Lamllunl aluill Imvc ihc suwc rlchta and remedies am are provided la llilt lease 
lathe case of nonpayment of the monthly rent. 

3. Without limitint the tichis nr powera of cancellntion of this lease as provided elsewhere Itcrein, 
this lease may be cancelled at any time durinf the term (or any estenslon or renewal thereof) on the 
(ollowtnt basis: 

a. This tease shell be null and void at the option of Landlord If: 


(1). SnaaM •Baaea tft be'an authoriicd Direct Dealer (or Landlord's Products (at the 
demised premises) as o result of termination of any Direct Dealer Agreement at any time 
entered Into between Tenant and Landlord, or any subsidiary of Landlord, when such term!- 
natloo results from either; 


, (a) Notice cd termination by Tenant, 

(b) Notice of termination by Landlord, or a subsidiary of Landlord, 

(c) Mutual ORreement between Tenant and Landlord, or a subsidiary of Landlord. 

Landlord shall notify Tenant in writing of its election to treot this lease null and void 
' hereunder. Thereupon, cancellation of this lease will be effective on the last day of the 
: month In which such notice is mailed, at which time this tease shall terminate as though 
’* raid date were originally fixed for the termiiuititm and expiration of this lease. 

b. This lease shall be null and void without notice to either party, on the effective dote pro- 
vided hereinafter, if any Direct Dealer Agreement with Tenant for Landlord’s Products (at the 
demised premises) shall terminate, expire or be carrcellcd (or any reason not provided for In 
sifbdivisions (a), (b) or (c) of Paragraph 3. a. (I) of (his lease, unless Tenant and Landlord, or 

f 

a adbsidiary of Landlord, enter into a aupetseding Direct Dealer Agreement for Landlord's Pro- 
ducts at the demised premises. Cancellation of this lease hereunder shall be effective on the 
last day of the month in which any such termination of. Tenant's Direct Dealer Agreement for 
Landlord's Products bcrom.es effective, at which time this lease shall terminate as though said 
date wore originally fixed herein for tlie tcrmin.'ition and expiration of this tease. 


4. Tenant sluill use tire demised premises and each and every piirt thereof and (he facilities, ma- 


chinery and enuipment therein cuntaliHnt at its own cost and ex|iense, nnd shall pay or cause to be 
paid all charge: for gas, electricity, ligU, heat, power, telephone and other service used, rendered or 
supplied upon or in connection with the demised premises and each amd every part thereof. 






r4PAIRS AND 
MAINTENANCE 


I . J 
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SURRENDER 


CONDITION OF 
PREMISES AT 
TIME OF 
LEASE 


LAWS. 

ORDINANCES. 

ETC. 


5. Esc«pl M s|ieciflcally ptAri-lcil U Painfi.i|>ti 18 heicin. Triwiii Covcnanta and fulcra lliat It will 
at iU own eipcnsc, dwfinn flic cotitinuam? c4 iMn lease, keep the demised pieinlses. including plate 
glass. In good eidet and irpuir. and Teminl nlkill pruntplly tmike any and all repaiis w wplncrmcntn 
necessary lor th.H purpose, whetlici or not any of such rep:iiis or replnceircnls shall be interior or 
esterlor. eatroordinary an well nn ordinnry. and whether or not such rrpnirn or leplncementa shall be 
cf stractural nature, and wlietlier or not llio name can be said to be within the present contemp|.ition 
«l the parties hereto; and Landlurd may have access tr> the demised rreeises at reasonable times for, 
the purpose of inspecting the same, hut-HucIi right of access shall not be construed as obliging Land- 
lord to make any of said repairs to, or rcrlacen«nl of, any pnrt of the demised prerrises or as obliging 
Landlord to make any such inspection. Where an inspection re\enls repairs or reylscerrents are neces- 
aary. Landlurd shall give Tenant notice in writing, and tltereupoo Tenant will, within 60 days after 
said notice, make such repairs in a good on.1 workiranlike natsner. In the event Tenant does not make 
the aoid repniro or rcplaccrtxnts within 60 days after notice from Landlord. Landlord may thereupon 
terminate this lease or enter upon the pceiriscs and make the said, repairs or replacements Msetf and 
charge t’e coat tlicrcof to Tenant as adri:ticr..''l rent hcreum-ter. Tenant will, at all times during the 
terai of this lease, keep the sidewalks adjoining the detrised premises In good c-tder end repair and 
free from snow, ice or any unlawful obstructions. 

6. Tenant shall and will on tlic last day of the term hereby granted or of any estension or renewal 
tbereof. or sooner termimstlon thereof, peaceably surrender ond deliver up the demised premises into 
the possession of Landlord, its sueccasotn or assigns, in p.ood order, condition and repair, damage by 
fire, explosion or the elemer^s only excepted. 

7. Tenant further ocknowIcdKcs that it has examined the demised premises prior to the making of 
thia lease, and knows the condition tlieteid, and th.it no rcpiescntotions as to the condition or state of 
repairs thereof have been made by Landlord nr its agents, v/hich arc nut herein expressed, and Tenant 
hereby accepts the demised [xemiscs in their present condition. 

8- Tenant wilt at all times during tlie term of this lease, at its own cost and expense, perform and 
comply with all present or future laws, rules, orders, ntdinnnees, and regulations uf the Uniterl Stales 
af America, and of stale, county or city guvctnmchls, and any niKbortly, ricparlment or bureau Ihcieof, 
and of uny other municipal, governmental or l.-iwful authority h.nving jurisdiction of the ptemisra what- 
soever, relating to, nr in any manner alfccling, il-c demiscil premisen, the artiacrnl sidewalks or any 
buildings thereon or llie use tboronf. 
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COVEKANT 

ACAINST 

ASSIGNMENT. 

SUBLETTING 


NONUSE, 

BANKRUPTCY. 

INSOLVENCY, 

BTC. 


. coveoanlk oat to aMcicn ot Iramfct Ihik leas* m hy^Kilhecala or moftKasa Ik* saaM or 

■lAlet tha deaiiaad prciaiiiaa or any part thereol, and any auch ataignmant. Itansfer. hypcKkacation. 
Btarigaga or aublatling atiatt be void. 

* a 

10. Tanant agraaa that in lha aveni, withoU the wtillen consent <d Landlord, the demined prerriaea 
aball become and remain vacant or not used for a period of ten dn'ya while the aama are nuBabla for 
oaa by Tenant or in the event they ahnil be used by any person other than Tenant, or if the estate 
created hereby ahail be taken in execution, or by other process of law, or If Tenant shall file a volun- 
Uiy petition in bankruptcy, or be declared bankrupt or insolvent, according to law, or any receiver be 
appointed for the business and property of Tenant, ot if any assignment shall be made of Tenant’s 
property for the benefit of creditori , then, and in such event, this loose may be cancelled at the option 
of Landlord. 


ALTERATIONS, 
ADDITIONS AND 
.IMPROVEMENTS 


RIGHT TO 
MORTGAGE 


11. Tenant shall not moke any alterations, changes, odditlons or Improvements to the damised pre- 
mises wfthout Landlord’s written consent, and all alterations, changes, additions or improvements 
made by either of the parties hereto upon the demised premises, except movable office furniture and 
trade fixtures put in at the expense of Tenant, shall become the property of Landlord and shall remain 
upon and be surrendered with the demised premises upon the expiration of this lease, or any sooner 

J t * 

terminatir^ thereof, except as (.andlord may elect otherwise as hereinafter provided. If Landlord shall 
so elect, then such alterations, changes, additions or improvements irade by Tenant upon the demised 
premises as Landlord shall select, shall be removed by Tenant and Tenant shall restore the demised 
premises to the original condition thereof at its own cost ond expense within thirty days after notice 

from Landlord of such election, such notice to be given not later than ten days after the expiration of 

1 

this lease or any sooner termination thereof. Tire movable furniture ntul trade fixtures of Tenant, 
bowever, shall remain Tenant’s property ot oil times and shall be removed at the termination of this 
lease, any damage to the premises in tl* course of such removal to be repaired by Tenant at Tenant's 

own cost ond expense. 

• i 

t * • 

12. Thin lea:« is and shall be sidijcct aivl sut>cxdin,ile to all mortK.iges and ground or underlying 
Me*** which ». ay now or herciifter aflevt the real pto|ietly demised hereunder, and to all renew.ils, 
modifications, consolidations, rrplnerments aivI extensitms therrnf. This clause sh.ill be self -operative 
oruf no fwther instrument of sutiimlination shiill be re<|uircd by any ninr.gagee. In confirmation of such 
sMrofdination, Tenant covenant!; rinrl ngrecs to execute ami deliver upon demand such forth.-t insiru- 
mesi or insirunents sidiordinating this lease to tlic lien of any auch mt>.'tgagc or mortgages ss shall be 
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tfvBired by Landloid and any mortcnKcea oi (aoposcd moctcaKce * ami beri^y Urcvoeably appoiirta Land- 
•' lord tbc altorneyin-ract d T^nanf lo execute ond dcllve; any auch inkltumert or InsitumeMa for and in 
the name d Tenant. Tcnnrt rutilur covenania and oRtee* lo execute upon demand auch forthet intUn- 
men* or inilrumcnta (Including cancellation and re-exccution of ihia leaoe aa a aubicaae) neceaaary to 
eieala a aidticaae of the demiaed premiaen to Tenant upon the name lerma and condiiionn aa are pro- 
vlded herein in the event that Landlord vficcia a a^ile and le.iae back of the deiriacd premines. 


LIA^OIUTY ^*"*"*’ '*™'“** *'«• >-'«P ^«ce for the benefit of Landlord and Tenant. 

INSURANCE reapectively. comprehensive gcneial liahiliiy insurance in the minimum limiia of liability with reaped 

to bodily injury of $250,000.00 for each peraon ond $500,000.00 for each occurrence and In reaped lo 
property damage, SSO, 000.00 for cnch accident. The insuiance ahall include controctual liability cover- 
age apecificolly in-oring tho agreemenia made by Tenant in thia Paragraph 13 aial in Paragraph 14 
following, ahall cover the entire demised premises, including sidewalks, streets and ways adjoining 
the demised premises, shall be issued by insurance companies and in form satisfactory lo Landlord, 
ahall provide for at least ten days prior written notice to Landlord in the event of cancellation or any 
material change, ond copies of such policy or policies shall be delivered lo Landlord prior lo the 
commencement of the term of this lease and thereafter no later than ten days prior to the expbatlon 
date of the policy then In force. 

a * 

“"y *>• ««Poosible. and Tenairt hereby specifically assumes re- 

* cRSON OR 

'"y •"iu'y « <*eoth of any persons (including employees of Tenant and Landlord) and 

DcMNIFICATION 

damage, destruction or loss of use of any prrrpcrfy, including the demised premises (except as specifi- 
cally provided otherwise herein) occasioned by any event happening on or about the demised premises 
and (he sidewalks, streets or curbs adjacent thereto. Tenant shall defend, indemnify and hold harm- 
less Landlord from and against any and all claims, demands, suits, damages, liability and costs 
(including counsel fees and expenses) arising out of or in any manner connected with any act or 
emission, negligent or otherwise of Tenant. Undlord or Third Persons, or any of their agents, ser- 
vants or employees which arise out of or are in nny way canncclc>d with the erection, maintenance, 
use, operation, existence or occupation of the demised premises urtd the streets, sitlewsiks and curbs 
adjacent thereto. 


Tenant further shall defend, indemnify and hold harmless l.rrndintd ftiun claims, demarrds, suits, lia- 
bP'ty for damiigcs for bodily injury ur death uf any persons or il.'imagc or destruction of any property 
(including loss d use thereof) caused by or in nny manner arising out of nny breach, violation or 
non performonce by Tenant d any covenant, term or provisiun of this lease. 


I 




PIRE 

INSURANCE 
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4.0$$ BY FIRE 
AHO OTHER 
PERILS 


EMINENT 
’ DOMAIN 


.t 
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15. Tenant ahall n«l do at immit lu te done any act oc lhinf>, or omit to du ony act or thine, which 
will Invalidnie or be In conilict with fire iiiiuionce policies covciine the buildine or buildin|n consti* 
tollnc • et the demined premises, provided that such policies will permit Tenant to nse the pre- 
mises for the purposes net forth in Paruersph 3 licteof. If by reason of ony act or omission committed, 
suffered or permitted by Tenant the rate of fire insurance upon the buildine, improvements, machinery 
and equipment constituting a pait of the demised premises shall be increased above the rate which 
would otherwise be charged. Tenant shall reimburse Landlord an additional rent hereunder, upon de- 
smnd, for that part of alt (ire insuronce premiums thereafter paid by Landlord applicable to the period 
of this lease which ahall have been charged by reason of such increase. 

16. Landlord hereby waives all claims against Tenant for loss or damage to the building or buildings 

• ^ 

erected on the demised premises caused by fire or explosion or perils normally insured against by 
standard fire aod extended coverage insurance policies, regardless of the cause of such damage in- 
cludirtg damage resulting from the m.'gtigence of Tenant, its agents, servants or employees. 

I 

17. If the entire property of which the dcmii^ premises forms a part shall be taken by reason of the 

exercise of the power of eminent doiroiin for any public or quasi public use or purpose, this lease shall 

terminate on the dale title lo the premises vests in the taking authority, and rent shall be prorated to 
* ^ 

each date of termination. II a part of aaid properly be so taken and the part not so token is, in the 
opinion of Landlord, insufficient for the reasonable operation of Tenant’s business, such opinion lo be 
delivered lo Tenant within twenty days after title to the properly vests in the taking authority, then 
either party may cancel or terminate this lease at any time within thirty days after such opinion is 
given, by giving the other party written n.rlice of cancellation of this lease, and lent shall be ptor.'.ted 
to the effective date of cancelhtion. All datrages awarded for such taking ahall belong to and be the 
property of Landlord whether such damages shall be awarded at compensation for diminution in value 
to the leasehold ur lo the fee of the premises herein Icnsr.'d or for improvements lu the demist^d pre- 
• mises mude by Tenant. In lire event llwit i«ithet parly gives notice lo the other of cancellation as 
hcrein.'ibove in this parngrapli fitovirled, this lease shall contoiue in full force and effect as tqth.vt 
portion of the |trcmisrs not so token uisJet the some terms and ccrulitluns herein contained, except 
the rent thereafter payable sb.all be nbaled in such omount as the pniltcs agree and Landlord shall 
promptly Ihere.-illct perform all v/ork and furnish all matcrialK necessary lo restore and cir.vtc as a 
whole architectural unit that portion of the tuikling and iir.piuvements (and u( the machinery nod equip- 
ment which are an inlegrul part llicrcof) on lh,'il part of the demised piemiscs not so token. In the 
event Ike parlies cannot agree on the amount of tent ahutcmenl within Icn days after expiration of the 
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• - Iklrty day niAic* petiui hetcinobwc in iKin putafniph prcn-ulcd, ihin lease shall thereJpon Iciminaie. 

• ^ parlies iicrm to submit llic amiiunt J irm iilia(cm;nt In aibilialiun on muluslly astccubic 


DAMAGE OR 
DESTRUCTION 
TO BUILDINGS 


18. If ind whcnevcf'diirinc Ihe Icrri hereby ckriserl the build-nc w Luildincs erected on the demised 
premises shall be denlrotcd or dama|>t<d by fire or eiptunion or perils normally insured against by 
Standard lire and esirnded emetnee insuronre policies ilien arsi in every such e\'ent: 

. (a) If the damaye or destructitm is such that in Ihe npinljn of Landlord, to be clven to Tenant 
not Uler than thirty r«)duya after ms ice to Landlord by Tenant of the happening of such damage 
or desirucliun, it cannot he icpniicl with tcusunabic diliycncc within one hundred snd twenty 
(120) days from tl« dale of such t.pnnon, then either Landlord or Tenant may, within ten (10) 
days next succeeding the giving of La.ndlocd's opinion as nfnr»said,teiminate this lease by giving 
to the other nrticc in v-riting of such letnii nation, in which event this lease and the term hereby 
^ demised sh.ill thereupon cease and b«> ol an end and the rent and all other payments for which 
Tenant is liable under the terms of this tease shall be apportioned and paid in lull to the date of 
such destruction or damage; in the event that neither Landlord nor Tenant so terminate this 
. Ill*" Lnndltjtd shall repair flic said building or buildings with all reasonable speed and 

. . the rent hereby reserved sh.ill ubatc from flic dale of the happening of Ihe damage until the dam- 

i age shall be made good lo the extent of enabling Tenant to use and occupy the demised premises; 

, (b) If the damage or destruction is such that in Ihe opinion of Landlord, to be given lo Tenant 

: nrd later than thirty (10) days oftcr mmcc lo I aiidlord by Teruint of Ihe happening of suchdamage 

! Of destruction, it can be repaired with rcnsonubic diligence within one hundred and twenty (120) 
i I 

j days from the dale of such opinion, lhi*n tlic rent hereby reserved shall abate from llie dale ol Ihe 

t , * 

I 

happening of such damage unlit l!i< *d:in<agc shall be made p.uod lo the extent of enabling Tenant 

• lo use and occupy the- demiseil (veniises iukI t.nndinrd shall rr joir the d.imuge with all tcnsuii.-ihlo 
. • I 

speed; bit nofwilhst.anding llie giving of sixh opinion hy Ihe I and lord, l.antlord shall not he 

liable to Teruint if l.nivllord shall ni4 ui'lu.ilty repair such d>irn.igc within l.aid 120 d-ay pcrioil if 

1 

Landlord shall |4(i-rcd diligently with sui h ie|Uiir work. 


I (c) ^ If, in Ihe ofiininn of Ijindlivd, llie dam.igc enn he m.adi* goexi os iiforrsahl within one 
. hundred nnd Iwenlv (120) il lys of llie d.ile if swli opinion uml tin- danuigf is such that the de- 
mised premises nte capable of br iiH*. |vii|i:i||y uscrl for the puipoi.es authuii/cd herein, then, 
unlil such dam.iuc luis been rr|Kiirrd. tlm rent shall ali.alr in lU- iitoiHXllun that Ihe part of Ihe 


• m 
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mM bwlldins which is rcndcied anfit fw occupsi'cy brats lo Iho whole o( the saM building erd 
Lewdlerd shell tcpslr the daiMec with all reatennble aftced; but nelwilbsiandiii( the bIvi.-ib 
ef such opinion by the Lan :otd, Landiwd shall not be liable lo Tenant if Londloid shall not 
actually icpeli such dsinace within said 120 day period if Landlord shall proceed aHiKcntly with 
Such repair worh. 


MECHANIC’S 

LIENS 


DEFAULTS. 

REMEDIES 


If*. Tenant shall not do or suffer snylhitiK to be done whereby the demised premises may be encum- 
bered by any mechanic's or other lien or order for the payment of oioney, and Tenant ahall at Us ow<i 
cost and expense, whenever and as often as any mechanic's lien porportins lo be for labor, moteriol or 
services furnished or to be furnished lo Tenant, or other lien or order for the payment ef money (except 
such as are based on sets or omissions of Londlord) shall be filed against the demised premises, 
cause the same to be canceled and discharged of record within thirty (30) days after the dale of filing 
thereof, and further sluill indemnify and save liarmlcss Landlord from and against any and all c>rsts, 
eipenses, claims, losses or damages, resulting therefrom or by rrason thereof. 

I S 

20. If Tenant shall fail lo pny to Landlord any installment of rent, or any additional rent or other 
charges as end when the same arc required lo be paid hereunder, and such default shall continue for a 
period of fifteen (IS) days after notice, or if Tenant shall default in the peiformance of any of the 
Other terms, covenants or conditions of this lease and such default shall continue for a period of 
thirty pO) days after notice, (except as otherwise in this lease provided), or if any of the events set 
forth in Paragraph 11 hereinabove occur, or if Tenant shall be. lowfully dispossessed from the demised 
premises during the term of this lease, then Landlord, without prejudice to any rcm.edies which maybe 
available for arrears of rent or for Tenant's breach of covenant, shall have the option lo declare this 
lease immediately frxfeited and the said term ended, and lo re-enter and repossess said premiss.-s, 
with or without process of law, using such force as may be necessary to remove all persons or chat* 

t 

lels therefrom, and Landlord shall ntU be liable lo any prosecution or for any damages by reason of 
such re-entry or forfeiture; but notwithstanrlinp. such re-entry hy Landlord, the Tenant shall, never- 
theless, remain and continue liable to Landlud in a sum equal lo the rent and any odditional t'-nt 
herein reserved for the balance of the term herein originally granted. Landlord slvill nut be liable in 
any way whntsixsver for failure to re-let tlie demised premises. In the irvcnl of a breach or threatened 


breach by Tcruint of any of the covenants nr prin/isions of this lease. Landlord slull have (he right of 
Injunction and the right to invoke ony penalty ulInMed at law or in equ ty as if re-entry, summary pro- 
ceedings and Uher remedies were tuS herein pruvidrd for. ktentinn in this li-use of any part icular 
remedy shall nrd preclude Landlord from any other remr-tly. in law or in equity. Tenant hereby expiossly 
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MlvM any and all rlr.tda fcIcmHha. i.inmcl l.y « undo, any p(«iu,m ot fuluta law. la Ike a»eM of ■ 
TaaaM beiaf evicted .« di«|n«Mfu«ed (« nay eou*c, « In the even! o( Lanclluid eUalninc poaneanloa 
ef the demiaed (aemUea, by renaon oi !!« vinlali.vi ul Tenant of any of the covcn.inia and condilionn 
td thin leone, m ollicrwiae. Tlic word "fc-enicr** an naed herein is not leatrictcd to its technical 
lefal nteaninit. but is uned In its broadesi sense, , 


EFFECT OF 
WAIVER 


21. The failure of l.andlard to inaiM in uny or* re mote instances spun the strict |wtferiRaiica of any 
«f the terms, covenanla. candtlians and «i;rerircn(n of this lease, or to exercise any option herein eon-'^ 
faired, shall md be considered as waivinp. or rclinquishinic for the future say such terms, covenants or 
.conditions, otrcenicnis or opt inns, Idd llie s.-»nic shall cmilinue «nd shall remain in full force and 
affect; and the tecci|d ti ony reni or any part Ihiteuf, whcilier thi* rent be that specifically tesorxed 
or that which may hccomc paynhie under any of the tnvenjnls herein contained, and whether the same 
be received from Tcn.inl rr fr.4n niiy one i.l.ili::iii,: under or Ihtouf.h h rr rdhetwise si all not be deemed 
to o|«rnfe us n tt,iiv>'r of llv ti,;liii« of !.iii'l|i«il lt« enf-sce t|ie paymrn: of rent or chari>cs rd any kind 
ptcvitNi^ly due ;« » lil< h i-ov !l«‘rc-«flfr I- di: •, c» Iht rijiM to lurminolo lliin lease and to recover 
possession rif Ih*- d;'ri“e;i .'remt-.c, S- -;.r i~..ry pr Ai<cdinr.s or n<l<vrwi.-.e, as Landlord may deem 
prupor, nr to •rxeictW! i.nv IIh- ri,<Mr. ■<. ren.rdi*'- n^otved to l.uiHlIorr' hiTrcundvr cw which l.andlard 
mny linve at law, iii(-|U'ly •-* ••In'riviHK. 


HOLDOVLR 22. In list cvt-iH lint Ton-int •Ji.ill in l!».> ll•■mis•sl (•rcuiiTics niter the cxpiratiim or aooner 

Icrminntiisi of tlie Irtm of thin I •.■ino withiMit i iivini' exreuti d a nerv written lease with Lntullord, such 

I 

hutdinK over ;.lwll n.< vunsiiiolt o icis -xnl >f oxtrm.i.m of ihiv leuse. Landlord ray; at Us option, 

. I 

. elc'il It* lre:i! Ti’chnil ii« i no who h:i* nm rr-mir.eil ;H llio end of lii> term, nnd thereupon be entitled to 

oil the remedies u|>.ninr-l Tenant pr a nlor! l.y l.-.w in liuil nilnolion. ot Landlisd may elect, at its option, 
• to IrenI such liohliiii'. <Acr ns n liriuiis.-/ f■•.*n nsii;lli In nMiirth o!i|y. 


“FOR SALE" 
AHD "TO LET" 
SIGNS 


LnivIlMd mij, dnriiv. the letir of !■.• sv. at tcnrion.ihk' lures oml during usunl business 
liriut*., onti'r lltc |sciiii:4';. to vn a nrd, fwojr m * 0 X 0 if ti'ni'wnl iit cxleiisinn, Luiy, ul uny lime 

wiltiiii lv?n O) mii:i*lis iio-.| |f*'.n'r.iliia; |Im‘ * *,pir niisi S IIh' s|s*rilM»f| Ixtm. shisv llic |ircii'.isi*s li* «4lK*rs 

I 

fre Ms,* pur|wiM' if lenlal ir •wile, uvil v.iv nliiv lo ,mi\ moI.iIiIi* p:nls «f I!h* |Hi'fflisx*s u iiifii'v for 
lense or rule lliereif. 


RENT TO BE 
"NET" 


I 

2*1, It Is inlenilnl Ihal IIa- real (siA'iih'il fis iK'io'n slmll lie on nliMilulcly nel ti;lutn lo l.nivlliMd for 
the leim of thin tc.atic. fice if ony et|SMtsa<n n, ch.iri'.er. with lesistl lo ibe demised premises, escept 
an iilliervivr r is riflrnllv pioii»'.‘d in ll.t-. Ir.,se. KsiT;d ns hrf"ln mherw Im- ivm idcd, this Pi.r.i- 


I 


r 


• ! *. i • ■. . v . •• j- ■ . li . • . . > . • - 

, . , ■"V*' »li»ll ii»4 apfly lo •«)• lui tMKcd Ml Ktalirtes, laiy* w enliMinr«s u MinInUtrativc inter- 

pvctDiifms thcfeof in effrct at Oh; dnie <iC ihifc leuM* 

'• • • . ' ' . • 

ENTIRE 25. This Issse coaSoiss the enlit'c uKtcfmrnt between the parties as to the premises ond shall not be 

AGREEMENT 

• . ■ . ■odilied in any manner eice|4 by on instrumris iu writing executed by the forties or their respective 

successors in Interest. * 


NOTICES 


26. - Any notica, bill, slalemcnl, or commuiiicutlon which Lundlud may desire or be required to give 
lo Tenant, shall be deemed sulficicnily given or rendeicd if in wrMii«, delivered to Tenant personally 
or sent by registered or certified mail addressed lo Tenant st the demised premises or st the lai i 
blown business address of Tenant or left at either of the aforesaid places addressed to Tenant, and 
lbs time of the rendition of such biii ur statemertt and of tire giving of such notice or communication 
shall be deemed lo be the limo when the riame is delivered lo Tenant, mailed or left st the premises 

t 

as berc^in provided. Any nultcc by Tcnuiri to Landlunl must be served by regisined or certified mail 
addressed to Landlord at lire address licreirwiliove set forth or at s'uch other address as* Landlord shall 
designate by written nut ice. 

I • * * 

I • ^ * • * 

* t * 

27. Tenant agrees it will not erect ur cause to be rtccled any signs, notices or advertisements upon 

• I * 

tlw demised premises i» affix any such Ihcrcio, iiniess lire same shull be erected and affixed ac- 
eading to law, and advertise only a business or use of lire demised premises specifically aulhcrized 

I 

by the prrwisions hereof. Tenant shull nut creel any sign that by lenson of ils weight or sixe might 

damage the demised premises, nor shall Tciurnl point any signs, notices or advertising on the exierior 

walls of the building cr buildings wtihoril Landlord's wrHicn conscril. Signs placed on the premises 

by Tenant shull he removed by it not Inlet Ihutt Ihitly (.10) d.rys after the expiration of this tease or 
« 

any soorrer termination Ihrfietf, trrtlcss lutrrdlurd arw! Tcrtanl agree otherwise, and ttpon removal of any 
■rS-'h signs TenunI shrill restore the demised pr' misea lollicir rwigrnal condiliiMi except for reasonable 
urear and Icnr. 


SEVERABILITY 2S. If It shall be finrml thui any |iuil id this lease is iltrgal ur unenforceable in any stale ur other 

. political body having jurKdicllan, sw.li |tuil or lunls of the lease sh.vll be of no force and effect in 

Ihid slate or political bixl> in which llrcy ore ilitgni and unenfrucenble anil this lease shall he liealed 
as If such part or parts hod mX been inrcrled. 

MAI'CINAL morglnul nedr^ rie inserlcd tmly us a muller nf cimveiiience mid fra reference and in no 

NOTES 

woy define, limit or liesciibc the i<c.-,w or ini .-id of this U'ow.* nur in any way affect this lease. Words 




I 
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•••# ♦ •» 


SUCCESSORS 
AND ASSIGNS 


QUIET 

ENJOYMENT 


■«)r K*iid«r in tliia leoM aluill be hel4 lo include any oihet (cnder and In Ike ain(«lar 

sliaU bn held to includn the pluial when Ihe aeniie rcquirca. 

30. Eacept an ethnwine innvided hctcln, the terms and conditions of thia lease ahell inwn lo the 
benefit irf end be binding npon llie paitiea hctelo and their respective heirs, leptesenialivcs. succes- 
sets or aasigns. 

31. Upon pnylng the rent, additional rent and other sum ot sums of money and chargea aa herein 
provided and upon performing all of Ihe covenants, conditions and sgieeaernts aforesaid, on Teneni’s 
part to be paid, obnerved and performed. Tenant shall and may peaceably and quietly have, bold and 
enjoy the demised premises for the term aforesaid, subject, however, lo Ihe terms of this lease. 


IN WITNESS WHEREOF, Ihe parlies hereto have executed this agreement in person or by a duly sulhor- 
iaed officer. 


WITNESSED UY: 


in 


cn 




LANDLC 


jlRY^tFR REALTY 
eRORATION 


BY 


cAiE-tefTr^it. 



ITS VICE-PRE.GIDENT 


SILVER 

TENANT: CIIRYSLER-PLYMOUTII, ItIC. 



• * m • e 
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corporate owned PHOPt H 


. AgKWOWLEDGMENT . LANni npn nr.K. r a CORPORAT.nM 

• STATE or MICHIGAN | 

' • 

I 

COUNTY or MACOMB) 

•• remembered that on thla _^/.6 dav of 

bofore me. a Notary Public ptraonally came ^ 




— • , • (.sraanaiiy came ■ 

•• Vlea-Praaident of Chryalar Realty Corporation Landin^ft t. 

iMIriim.u .i.d ih>t th. .Ignln, oj Ih. ..m. 1 . the dSlvL.h»M..L j 

-.u.d n." °r„vr ^ - 


^IhiS'K^ '^'’ACHIE 


notary PubljcV 


L-r <♦ wg 


My Commiaaion aapiraa: F • // 




i .tenant - corporate ACKNOV/LEDCMENT 
state or '^»iX I 

‘ COUNTY or j **■ 

' A 

.o<r < . *’* remembered that on thia f- ’ day of O./rM d 

before me. a Notary Public peraonalTTH^ie 

^nt herein, and aeknowledned aa auch officer that he did aign the company'a 
Jwh«l..d'.ld"‘r‘"' •>>•' ">« •‘IWJ »< •!>• •«>>.. i. the doly 

!L.».?*t„*,:oV.°d‘“ “• f'* - P-PO... 

I . 

.«...d .yb.cib.d m, .„d 

* fixed my official aeal on the day and year aforeaaid. 

Notary Public / ' 

vnrtft f. MOTT 
llot-ry I ' ! :■■•••• ••' 

My Commiaaion eaprcea'- ' 

0 -< !*• I ••• • . . . I , ■« 

Coni:;* ' J. • v-’ir.'** ••. 1 -.^ * ■. I - "0 
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; gwiiniT «A» .j -./r’*- 

A monument set on tho northerly sido of Nesconset 
'Port Jefferson Station Road (CR 00) 

Westerly, along the arc of a curve bearing to the right and 
having a radius of 3891.72 feet, a distance of 61.53 feet to a 
■onunent; 

South 37 degrees 59 minutes 05 seconds West 537.64 feet to a 
monument I 
« 

RUNNING THENCE North 66 degrees 39 minutes 10 seconds West 87.69 
•feet to a monxunent sot on tho easterly side of Terryville Road; 
RUNNING THENCE North 04 degrees 24 minutes 10 seconds Cast, along 
the easterly side of Terryville Road, 571.26 feet to land now or 
formerly of Jayne Associates; 

RUNNING THENCE along siad last mentioned land, the following two 
courses and distances; 

(1) North 37 degrees 59 minutes 05 seconds East 86.83 feet to a 

monument; ' 

(2) Easterly, along the arc of a curve bearing to the right and 
having a radius of 4291.72 feet, a distance of 280 feet in a 
southeast direction to the point of beginning - contain.\ng approx. 
4.33 acres. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OP NEW YORK 


SILVER CHRYSLER PLYMOUTH, INC., 


COPY RECEIVED 



Ef 41973 


Plaintiff, 

-against - 

CHRYSLER MOTORS CORPORATION and 
CHRYSLER REALTY CORPORATION, 

Defendants. 


Knxsm 


73 C 853 (J.B.W.) 


APPIDAVIT 


STATE OP NEW YORK. ) 

COUNTY OP NEW YORK ) 


entered 




DALE A. SCHREIBER, being duly sworn, deposes and says: 

1. I an a nember of the firm of Hannond A Schreiber, 
attorneys for plaintiff Silver Chryslef Plymouth, Inc. in this 
action based on a certain Dealer Relocation Agreement. This 
affidavit is submitted in opposition to defendants’ motion to 
dismiss the complaint in .this action because of the alleged dis- 
qualification of my firm, said to 'stem from my brief tenure as 
an associate at the predecessor of Kelley Drye Warren Clark Carr 
A Ellis, the firm representing the defendants in this action. 


2. It la no trifling matter to be met with direct or 
indirect charges of improper professional conduct. However, as I 
will show in detail below, I believe that the charges, if the gene- 
ralities preferred by defendants can be so characterized, are 
completely unfounded and probably actuated by ulterior motives. 

I feel compelled, as a matter of deep conviction, to resist effort: , 
such as defendanti. * here, by large firms on behalf of large client: 
to prevent, on the basis of vague generalities, former, suboz*dlnate 
associates from representing anyone against such' firms' clients loiic 
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after such asaociatee have departed from the firm. 

3> Insofar as the charge of my actually using any con- 
fidential Information from or about any Chirysler company Is con- 
cerned, I categorically deny that I have had, used, or could use 
any such Information In this case. In this, regard. It should be 
pointed out that, despite Its broad charges and sweeping generalities 

Chrysler* s moving affidavit falls to point to any specific confl- ‘ 

* 

dentlal Information about Chrysler that I have or might use In ^ 
this case. Although It Is difficult to prove a negative In the 
face of the unspecific charges made here, I can affirmatively state 

t 

that, during my tenure at Kelley Drye, I received little. If any, 
lnfOz*matlon from or about Chrysler that could even be arguably 
considered confidential. Indeed, I believe that It was the policy 
of Chrysler and of the firm not to entrust confidential Information 
to y(^ng associates, such as I was then. 

*t. Chrysler *8 moving affidavit has failed to specifically 
Identify any case or matter. Including those of public record, froi^ 
which I may have received confidential information that could be , 

I 

used In this action. Below I will specify litigated Chrysler 

I 

matters on which I worked at Kelley Drye and show that there Is no | 
relation, substantial or otherwise, between any of those* matters i 
and the present case. I did not work on Chrysler dealer lltlgatlor 
or anything remotely connected with the present case. Prior to oui 
retention by the plaintiff, I had never even heard of a Dealer 
Relocation Agreement and had never seen a Chrysler dealer lease. | 

I should finally point out that defendants' generalities are premised 
on vastly Inflated notions of my stature and Influence, as a Junloj 
associate at Kelley Drye, that certainly were neither acknowledged 
nor rewarded during my tenure there. 
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Employment Background 

5. Since defendants attempt to create the lim)res8lon of 
lengthy tenure at Kelley Dz*ye and to accord me undeserved and 
certainly then unrecognized stature and Influence, some background 
Is In order. 


6. Despite contrary assertions, I worked at Kelley Drye 
less than three years (Ehrenbard, pp. 2, 3)V. i graduated 
Columbia Law School In June 1965 and w^s hired by the predecessor 
of defendants' counsel, Kelley Drye Newhall Maglnnes & Warren, as 
an associate, commencing September 1965, at the annual salary of 
$7,800. However, In short order, I obtained a clerkship with soon 
to be United States District Judge Marvin E. Prankel. The clerk- 


ship started In November of 1965 and lasted until the end of August 
1966. In November 1965, I left Kelley Drye without, I believe, an 
express written commitment for reemployment. In September I966, I 
returned to Kelley Drye at an annual salary of less than $10,000, 
and found myself, as all young associates at large firms, doing 
legal research. In 1967, during which I received $11,270 In salar; 
from Kelley Drye, I started doing- research and some writing for 
partners. Including Mr. Ehrenbard. I did legal research and wrote 
drafts of parts of briefs, which were often rewritten by partners, 
Including Mr. Ehrenbard, and senior associates, on some Chrysler 
matters, as I will detail below. However, I cannot recall partici- 
pating In any dealer case. I had only the rarest contact with 
Chrysler personnel, and I never met or spoke with Keith Jenkins, 
Esq., who was and, I believe, still Is the Chrysler house counsel 


"Ehrenbard" refers to the moving affidavit of Robert Ehrenbard, 
Esq., sworn to /ugust 25, 1973- In a separate section of this 
affidavit, I shf.ll group together and refute all of the specific 
misstatements ar.d exaggerations contained In defendants' moving 
affidavit . 
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on dealer matters. In fact, long prior to my departure from Kelley 
Orye In February 1969, most of my time was spent on preparing, 
under Mr. Ehrenbard's rigorous supervision, for trial a non-Chrysler 
case pending In the United States District Court for the Souti.ern ; 
District of New York, entitled Fidelity & Casualty Company v. ^ 

I 

Alpha Life Insurance Company . Indeed, I extended my tenure several 
weeks to make sure that I had substantially finished my work on 
this case before leaving the firm and, after leaving, returned for 
one whole day, without pay, to review matters In that case with 
Mr. Ehrenbard. 

7. In view of defendant's assertion that I "switched 
side's" by associating myself with Mr. Hammond In August 1970, 
almost eighteen months after leaving Kelley Drye (Ehrenbard, p. 5) 
my post-Kelley Drye employment bears mentioning. In February 1969 
I opened my own practice in White Plains, New YorK far from New 
York City. I did not represent any automobile dealers there, and 
would not have had the slightest Idea how to do so. Indeed, rny 
principal case load was negligence cases, although I also handled 

I 

some criminal cases. I did not loin my partner, Mr. Hammond, untl^ 

t 

I 

August 1970. Until that time, my awareness of automobile dealer ) 
litigation was most remote and usele.ss to someone of Mr. Hammond's 
long experience In automobile dealer matters. His primary Interest 
in hiring me was to obtain someone to do the day-to-iay drudgery 
of litigation. 

The Present Action 

8. Although defendants have not established, as requlret 
by the cases, any relationship, no less a substantial one, between 
the present case and any matters that I worked on at Kelley Drye, 

I have. In view of the gravity of the Implications of defendants' 
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Claim*, taken it upon myself affirmatively to demonstrate the lack 
of such relationship. I start with a summary of the present 
aetlcn.V 

9« Piled on June 12, 1973* more than four years after mj 
departure from Kelley Drye, the coin>lalnt In this action alleges 
that plaintiff dealer signed a so-called Dealer Relocation Agree- 
ment dated January 30, 1967, by which. In consideration of the 
plaintiff's promise to relocate his dealership facility and pay 
rent as stipulated, defendant Chrysler Motors Corporation ("Motors 
would lease plaintiff a new facility to be erected by Motors (113, 
4). The standard form agreement contained a formula for computatl 
of rent based on amortization of Motors' Investment over a twenty- 
five year period. (1<».) An annexed form of lease agreement was 
not filled In. (I^l). But as the rental formula makes clear, or 
at least Implies, the term was to be twenty-five years (11<J, 5). 

It Is alleged that Motors' representatives represented to plaintiff 
and other dealers similarly situated that the Dealer Relocation 
Agreement was for a term of twenty-five ^ears (15). Thereafter, It 
Is alleged, upon Information and belief, that Motors' parent formed 
defendant Chrysler Realty Corporation ("Realty") and all of Motors' 
real estate functions were apparently assigned to, and assumed by. 
Realty (113, 6). In 1968, Realty entered Into a five year lease 
(hereinafter "Administrative Lease") with plaintiff (19). I'owever, 
Realty's and Motors' representatives represented to plaintiff dealer 
that the Administrative Lease was merely a worxlng document under 
the Dealer Relocation Agreement and that at Its expiration a new 
working lease form would be Issued under the Relocation Agreer^nt. 

«>elineatlon of plalntlfiT's claims In this 
case will also show that defendants' motion under Rule 12(b)(6). 

dismiss the complaint for failure to state a 
complaint *’*^^*^ merely designed to postpone answering the 
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10. Plaintiff seeka Judgment declaring the Dealer Reloca- 
tion Agreement to be in full force and effect for twenty-five years 
damages for the amount of overpayments plaintiff has been forced 
to make since June 1, 1973 to avoid eviction and an injunction In- 
suring quiet enjoyment of the facilities. 

11. Plaintiff proceeds on three separate legal theories. 
The first two are premised on breach of the Dealer Relocation 
Agreement. The- third, and obviously less Important, theory under 
the Dealers' Day in Court Act is that defendants coerced plaintiff 
by virtue of their dominant position as plaintiff's supplier and 

otherwise, to relinquish the benefits of the Dealer Relocation 
Agreement. 

12. Despite defendants' Rule 12(b)(6) motion, which deferv 
dants seek to defer, the present case represents a substantial and 
Important dealer claim. The Ehrenbard affidavit (p. 5 ) refers to 

a similar suit involving another dealer being handled by his firm. 
Annexed is a copy of an article from the June 15, 1973 issue of 
Automotive News, the leading automobile sales trade publication, 
showing that defendants settled a similar suit in Columbus, Ohio. 

The claims are substantially those made in this case and presumably 
were made without the benefit of confidential information from 
Chrysler. Apart from showing the obvious substantiality of plain- 
tiff's claims, the pendency of such similar suits shows, as well, 
that the claim asserted here is not, and could not be, based on 
confidential Infornatlon from Chrysler. The principal evidence Is 
the Dealer Relocation Agreement, and the dealer's testimony about 
representations made to him a.nd others by defendants' representatlv 's 
about the provisions thereof. 

13* their Rule 12(b)(6) motion, defendants cautiously 
expose the substance of their defenses to this case. First, say de- 
fendants directly, the ao-called Administrative Lease in effect can ■ 
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celled and superseded the Dealer Relocation Agreement. Second, 
intimate defendants, plaintiff's construction of the Dealer Relo- 
cation Agreement is unwarranted. Third, claim defendants, the 
Dealer Relocation Agreement that Motors drafted is too vague to be 
enforceable. 

14. As will be shown below, while an associate, I did 

net fc>M> fwfiotest connection with any case raising any claim o^ 

theory asserted by plaintiff or any defense relied upon by defendaij 
in this action. As the associate who handled dealer litigation 
during my tenure at Kelley Drye states in his affidavit, there wan 
simply no case like the present case then in the firm. Although 
it -is sometimes difficult to divine the opaque characterlzatlors li^ 
the Ehrenbard affidavit, it appears defendants do concede that I i 
never worked on a case or matter on behalf of Chrysler or any othei^ 
client raising any of these claims or defenses and that I had no 
contact with any work done for Chry..ler Realty Corporation or the 
Dealer Relocation Agreement which underlies plaintiff's claims. 

Chrysler Cases I Worked 
■ On at Kelley Drye 

15. By use of broad and unsubstantiated characterizations, 
defendants have attempted to create some connection, however tenuoijs 
and Inaccurate, between the present case and matters that I allegec^ 
ly worked on at Kelley Drye. However, as becomes evident after 
wending one's way through the Ehrenbard affidavit, one looks In 
vain for specific references to an actual case that I allegedly 
worked on. Apparently anticipating this criticism, Mr. Ehrenbard 
(p. 4, footnote) contends that "to spell out in greater detail the 
nature and extent of Mr. Schrelber's [alleged] representation of CHr 
ler Interest ( sic ) during his association with my firm" would "re- 
quire me to set out the very contents of the (alleged] confidential 
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communications." The remark ia plainly absurd and is contradicted | 
many times by Mr. Ehrenbard's affidavit. On page 3f he alludes to | 

e 

"matters Mr. Schreiber worked on were several suits, like the | 

present one, by automobile dealers against Chrysler and/or Motors.' , 

t 

I 

If such suits existed, they were a matter of public record. Why, 
then, does not Mr. Ehrenbard specifically identify them? Surely, ’ 

not to protect alleged confidential communications by Chrysler to * 

me. On page 4, he asserts that "at least one of those dealer suitr ’ 
worked on by Mr. Schreiber, ••• were [ sic J based, in whole or in 

If 

part, upon claimed violations of the Dealers' Day in Court Act." 

What case? What was the claim? Surely, such Information is a | 

matter of public record. On page he continues stating "Ca]noth<'r ‘ 

4 

suit in which Mr. Schreiber was lnvolved***related to real estate 
questions concerning a parcel of land upon which dealership facili- • 
ties were located." The same questions apply here. l| 

16. It is both astonishing and shocking to me that an | 

established member of the bar can claim in an affidavit that a ^ 

former associate of his firm has worked , on several litigated cases, 
giving rise to an actual or threatened conflict of interest, and 
fall to identify one single such case. It would appear to me that 
at the very least a large firm claiming such impropriety should sut- 
stantiate its claims with greater specificity than defendants' coui- 
sel has here. In effect, the moving affidavit proceeds on the 
assumption that I am under some obligation to refute charges not 
yet specifically made but insinuated through vague characterlzatlo »s!| 


It has occurred to me that defendants may be holding back on some 
details hoping to prevent plaintiff from making an adequate repl r 
If this occurs, we respectfully request an opportunity to reply. 


If this occurs, we respectfully request an opportunity to reply, 
especially since professional integrity is e.t stake. In addition, J 
we would request leave to examine Kelley Drye's records on my • 

activities as to central points of factual contention, if any, I 
and request a live hearing to resolve any material issues arisinr, f 
therefrom. - 
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17. Despite the failure of defendants to make out any* 
thing close to a prima facie showing for disqualification, I will 
take it upon myself to list and briefly describe, to the best of 
my recollection,- the few litigated matters X worked on for Chryslei 
while at Kelley Drye. Since these cases are matters of public 
record,' I will not be disclosing even arguably confidential infor- 
mation. 

18. The cases described below were the primary Chrysler 

matters I worked on while at Kelley Drye. This recital, I believe 

contradicts the assertion made by Mr. Ehrenbard that "Mr. Schrelbei 

devoted a great portion of his time working on dozens of matters, 

in litigation or otherwise, for Chrysler companies" (Ehrenbard, 

« 

p. 3) (Emphasis added.) 

(a) Checker v. Chrysler . 6** Civ. 866 (S.D.N.Y.): This 
was the primary Chrysler case that I worked on while at Kelley 
Drye. In this treble damage antitrust action commenced in 1964, 
Checker, a manufacturer of taxicabs competing with Chrysler prlncl 
pally in New York City, charged that, in violation of Section 1, o 
the Shennan Act, Chrysler conducted a predatory campaign to put 
Checker out of business as a seller of taxicabs. My participation 
in this case, which was not settled until after I left Kelley Drye 
was limited to defense of a motion for summary Judgment and, alter 
natively, for a pirellralnary injunction. The defense was based 
primarily on the Insufflcency of Checker's proof and on publicly 
admitted facts about continuous losses generated by Checker In 
its manufacturing operations. Checker's motion was denied (283 
P.Supp. 876 ). I assisted In the writing of the brief on the appea 
therefrom decided in Chrysler 'a favor (405 P.2d 319). I had left 
the firm before briefs were submitted to the Supreme Court. Check< 
petition for certiorari was denied (393 U.S. 999) • This case 
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Involved none of the lesuee Involved In the present case. Indeed. 
Chrysler convinced both the District Court and Court of Appeals 
that the particular pricing rebate plan under attack there 
"operates without any participation by Chrysler dealers." (*<05 ?. 
2d at 321). 

(b) Ezzea v. Ackerman ; This shareholders derivative, 
case was filed In the Delaware Chancery Court In 1966. during my 
clerkship with Judge Frankel. The Chancery Court dismissed the 
complaint on the grounds of res adjudicate and release. The dis- 
missal was upheld on appeal. I assisted writing briefs on the 
appeal and a reply brief In the trial court. The Ezzes case clear! 
has no relationship to the present case. 

(c) Ablkkarm v. Chrysler ; This was a $2,000 warranty 
case In the Civil Court, New York County that was settled during 

a brief trial. I worked on this case only at the very end. Clear! 
this warranty case has no relationship to the present case. 

(d) Chrysler Motors Corporation v. Toffany ; This suit 
Involved the pre-emptive provisions of the National Highway Safety 
Act. My participation was limited to legal research and brief 
writing on the Issue of the applicability of the Eleventh Amendment 
of the United States Constitution to actions In federal courts en- 
joining state officials from enforcing state laws pre-empted by 
federal law. This suit clearly Is unrelated to the present case. 

19. In the many years that have passed since my departure 
from Kelley Drye, It Is possible that 1 have forgotten a few of the 
minor Chrysler cases that I might have psirtlclpated In peripherally 
It Is possible, for example, that I may have been questioned about 
an Issue In a dealer case or even have researched a narrow legal 
Issue In such a case. But until I am furnished with specific clain 
It Is difficult for me to recall details. In any event, I doubt 
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that mf participation , If any« was meaningful In relationship to 
Kelley Drye'a overall Involvement In such eases. But I can be 
quite sure that I never participated In or had any knowledge of 
any case or matter at Kelley Drye remotely related to the Issues 
In the present case. 

20. Out of an excess of caution, Z spoke with several 
former Kelley Drye associates who had worked on dealer litigation 
matters during my tenure at Kelley Drye^ about what appeared to me 
to be Inaccuracies and gross exaggerations In the Ehrenbard affida- 
vit. I spoke to Hugh N. Baum, Esq., now an officer and counsel to 
J.N. Randolph 1 Associates, Inc., about a case whose name I could 
notf remember about what I thought was a dealership facility. Mr. 
Baum, In his accompanying affidavit, clearly and unequivocally 
states that that case had nothing to do with the present case and 
that I did not participate In that case, which he handled. He 
also points out that his suit was by Ch'*ysler Motors to compel 
specific perfoz*mance of a contract to purchase vacant land. Clark 
J. Gurney^ Esq., a partner of the firm of Roth, Carlson & Spengler 
whom I see socially, submitted his affidavit In which he states 
that, during my tenure, he, Mr. Oumey, and not 1, was the associate 
at Kelley Drye who worked on Chrysler dealer litigation. He statec 
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th* Impression that I worked principally on Chrysler matters while 
at Kelley Drya. While I spent, for a time, a large amount of my 
time on the Checker case, I spent most of my other time on non- 
Chrysler cases. The almost 100 so-called massive central station 
protection treble damages actions, emanating from United States v. 
-— "ell , 384 U.S. 563 (1964), occupied a great deal of my time. 

So did the Fidelity 4 Casualty case, previously alluded to. I 
handled matrimonial, derivative, securities, contract, and negllgei 
litigation for non-Chrysler clients. In addition, I spent many 
hundred hours In the library writing research memoranda for other 
clients on mortgages. Interstate commerce tarrlffs, trusts, estate 
taxers, community property, charitable foundations, sales cf control 
ling Interest In corporations, personal. Jurisdiction of New York 
and federal courts over defendants, the McCarren-Perguson Act. the 
New York Public Service Law, tax exempt foundations, tax-free 
exchangee, the Uniform Commercial Code, and the Norrlw-LaGuardla 


Rebuttal to Inaccurate emd Exaggerated 
Contained In the Ehrenbard 

Affidavit 


22. Although I believe that this affidavit and the 
accompanying affidavits amply refute any claim of substantial con- 
nection between the present case and my work at Kelley Drye, I 
do think It appropriate to specifically point out, and reply to. 
several Inaccurate and exaggerated statements contained In the 
Ehrenbard affidavit. 

(a) "Mr. Schreiber's work for Chrysler from 
1965-1969 may itself have Influenced 
Chrysler policies and practices" 

Ehrenbard. p. 5 


This statement epitomizes the hyperbolic approach of the 
Ehrenbard affidavit. The Impression sought to be conveyed was that 


- 12 - 


66 a 

ft young ftsftoelftte eomlrg until 1968 less thftn $10,000 p«r ftnnua 
ftnd poring ovor law books isost of the tloie "Influenced" the polleii 
of one of the largest corporations in the world. This is hardly 
the type of acclaln I heard at salary time and it is preposterous 
on its face. Of course, the intimation of the child prodigy at 
work is qualified by a carefully Inserted "may have". This licen- 
tious use of words is hardly the work of an objective and fair- 
sdnded repoz*ter. 

(b) "Schrelber***wa8 associated with my firm fropi 
1965 until 1969" (Ehrenbard, p. 2); "Mr. 

Schreiber's work for Chrysler from 1965-1969" 

■ girenbard; p. 5). 

• As shown earlier, I was actually employed by Kelley Drye 
for less than thr*e years. The purpose of the exaggeration here 


is obvious. 


(c) "Yet Nr. Scbrelber has seen fit to 
■ switch sides" (Ehrenbard. p. 5) 


The circumstances of my Joining with Mr. Hammond eighteen^ 
months after I left Kelley Dirye have been explained. Suffice it 
to say I never met or spoke to Mr. Hammond while I was at Kelley 
Drye or had the slightest idea who he was. This is confirmed by 

, j 

the Qurney affidavit. 

(d) "Vfhlle with this firm Mr. Schrelber became . 

Involved with real estate work on Motors' 
behalf, including matters of the type since 
transferred to Realty" (Ehrenbard, p. 2 
(footnote)) ' 


This statement, to the best of my knowledge, is substan- 
tially, if not completely, false. I cannot recall any Chrysler 
real es* 'te matter I worked on. The only Chrysler real estate 
matter I remember being in the office was the Estree case referred 
to in the accompanying affidavit of Hugh N. Baum, Esq. I did not 
participate in that case, which in any event was totally unrelated 
to the present case. 
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(e) "Another suit In which Mr. Sehz>elber was 

lnvolved***related to real estate questions 
concerning a parcel of land upon which 
dealership facilities were located” 
(Ehrenbard. p. *>) 


This statement must again refer to the Estree case. The 
phrase "was Involved" Is completely misleading, as shown by the 
Baum affidavit. Mr. Baum also states that the claim asserted by, 
not against, Chrysler Motors Corporation was based on an option to 
purchase vacant land, not a dealership facility. Again the use of 
language here sadly distorts reality. 

(f) "Among the matters Mr. Schrelber worked on 
were several sults***by automobile dealers 
against Chrysler and/or Motors" 

■ Ehrenbard. p. 3) ' • • 


This assertion Is false. The- accompanying affidavit of 
Clark J. Gurney, Esq. decisively shows that I was not Involved wit) 
dealer litigation generally, as the above statement tries to Imply. 
Mr. Gurney was the "dealer" associate during my tenure at Kelley 
Drye. A comparison of the many hundreds. If not thousands, of houi 
put In by. Mr. Gurney on Chrysler dealer litigation. In contrast to 
whatever showing could be made about my alleged Involvement In 
factory-dealer problems, reduces the above statement to a regretta) 
lack of candor. 

(g) "Indeed, at least one of those dealer suits 

worked on by Mr. Schrelber, •••were based,' In 
whole or part, upon claimed violation of the 
Dealers* Day In Court Act" (Ehrenbard. p. 4) 

The unidentified suit referred to may be one of the two 
referred to In the Gurney affidavit. That affidavit amply refutes 
any claim that any such suit was related, substantially or other- 
wise, to the present action, and shows that I was not meaningfully 
Involved In that suit. 

(h) "Mr. Schrelber worked on Chrysler 's and 

Motor's belialf In defending a dealers' 
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suit In which Mr. Hanmond represented 
the dealer" (Ehrenbard. p. 5) 


As ahown in the Oumey affidavit, this statement la sub- 
stantially, If not completely, false. 

(1) "Through daily contacts with defendants’ 

employees and other attorneys and members 
of my staff" (Ehrenbard. p. 6) 


This statement Is either a truism, so obvious as not to 
require statement, or Is cunningly misleading. I had "dally con- 
tacts" with employees of the Kelley Drye firm, when I was at work. 
This Is obvious. But I did not, as I earlier stated, have contact 
with Chrysler employees "on a dally basis" or more than rarely. 
Those I dealt with were primarily service -and sales personnel at 
Chrysler 's New York City factory-owned, sales and service outlets 
on nickel-dime warranty claims. I never met an officer of either 
defendant In this case or Chrysler Corporation, the parent corpo- 
ration, except a former general counsel In connection with Ezzes 
derivative suit In 1966. Needless to say, my conversation with 
him Involved pleasantries. I never met or spoke with Keith Jenkln 
Esq., who was and Is the house counsel In charge of Chrysler deale 
litigation or anyone In any way connected with Realty. 

(J) "he"**must have In fact learned a great deal 
about**"numerous Chrysler real estate 
..mtters" (Ehrenbard. p. 6) 


As shown above and In the Baum affidavit , this statement 
Is utterly false. An attempt Is made to salvage this misstatement 
with the footnote "[a]part from the actuality of such learning, 

Mr. Schrelber Is Irrefutably presumed to have shared Information 
with other attorneys In my firm." The Inqillcatlon .here Is that I 
as a young associate. Inveigled myself Into the confidence of 
partners of the firm and drew from them confidential Information 
about Chrysler or matters that I was not working on. The mere 
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Btatemer/. Is Its own refutation, as Is the absence of any affidavit 

from the partners from whom I allegedly Inveigled such confidences, 

(k) "to all of which matters Mr. Schrelber had free 

during his association with us", 
referring to the "range" of Kelley Drye repre- 
sentatlons of Chrysler Interests (Ehrenbard . p.3) 


This statement conjures up the Image of the associate 
rifling files In order to pilfer or ascertain confidential Infor- 
mation about Chrysler, on matters outside of his assignments. The ' 
Image Is Infantile In Its fancy and libelous In Its Import. I 
should point out In this connection that, during my tenure, Kelley 
Drye had a central file room consisting of several thousand square 
fee, crammed with rows of files, and, as well, outside storage space 
that I never saw. It would take any person a lifetime to begin 
to sample their files. It cannot be presumed that a young associate 
had access to all of these files without straining reality unduly. 

23. Building from the above factual premises, themselves 
built on misstatements, exaggerations and so-called dubious "pre- 
Buraptlons", Mr. Ehrenbard offers his two vague conclusions; 

(a) "Mr. Schrelber acquired and gained access to a 

wealth of Information about the practices and 
activities of the defendants herein" 

(Ehrenbard, p. 6); and 

(b) Schrelber "obtained Immeasurable confidential 
Information regarding practices, procedures, methodd. 
of operation, activities, contemplated conduct, 
legal problems and litigations" of Chrysler 
Companies (Ehrenbard, p. 2). 

The conclusion, as well as the premises from which It Is deducted, 
Islblse. Despite the vague generalities, the Ehrenbard affidavit 
does not point to a single case substantially related to the 
present ca-*.. 

' Offindants* Ulterior Motives 


2 **. I, for one, would find It difficult to explain defen- 


f 
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dants* approach on this notion If I were nerely to consider the . 

deserved stature of the Kelley Drye firm and the manner In which * 

I 

reputable counsel characteristically conduct themselves. However, | 
their willingness, to stretch and bend, can be, and Is probably, 
explained by their desire to eliminate, as a potential adversary 
counsel, my partner Mr. Hammond, who for many many years prior to 
the formation of our firm was one of the few able advocates In the 
United States for the automobile dealer. 

25. Z respectfully submit to the Court that the Inferences 
defendants have attempted to erect from exaggerated and Inaccurate 

: 

premises noted above should be carefully weighed against defendants ' 
obvious Interest In eliminating Mr. Hammond. I doubt very seriously 

0 

that either defendants, whose executives have no Idea of who I am, 
or Mr. Ehrenbax^l, considers me a threat to Chrysler's Interests. 

I 

Conclusion 

26. In conclusion, I believe that there Is no basis for 
disqualifying me, my firm or my partner In this case on the basis 
of my association with the Kelley Drye firm. A fair and objective 
view of my work, as a Junior associate- at Kelley Drye, will dis- 
close that there Is not any meaningful risk of my abusing any 
alleged confidences. Although the elimination of such abuse is 
of primary Importance, this case raises an Important policy Issue 
about the specificity and quality of proof of such abuse. Surely, 
such abuse Is not proved by Its mere assertion or by the undocumenteo 
generalities offered here by defendants, when without risk of dis- 
closing confidences fuller and more meaningful exposition can be 
made. We submit, as we will amplify In our brief, that a higher 
standard of proof than defendants have or can satisfy Is necessary 

to balance the Interests of giant corporate clients of large firms 
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and protecting profeeelonal opportunltlee of young lawyers who 
start their careers at large firms doing work for a multitude of 
large national corporations. In view of defendants* unique interest 
In eliminating Mr, Hammond's representation of dealers he has long 
served, the standard applicable should be elevated further. How- 
ever, on whatever level the proof here Is evaluated, defendants 
have simply not supported their claims. For the foregoing reasons, 
defendants' motion should be denied In all respects. I 


Sworn to before roe 




this 3/f^day of * 1973. 
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Pt'uirr coiinlcrsuil 
n^raiiiKl eviction 
liilM IcuHC plan 

COLUMnUS. O.-^A Icaic dt(- 
pule ha( led U> • ( 1 . 35 -million 
court tetioiv brouKht here by a 
Oiryaler •Wymouth dealrrthip 
«Ca<ntt Chryiler Corp. and lu 
ml citato arm, Chryiler Realty 
Corp. 

The action wai filed by W. L. 
Swad and Dill S w a d Chryilrr- 
Plymmilh Co. In unawrr to n luil 
brought In November by Chryi- 
tor Realty acekina to have the 
Swad enterpriae evlcteii if It fall* 
to meet lermi of a new leaxe. 

I Hwnd alli-eea Chryalet R<-alty 
a aa limed thi> old IroM' trmn 
t<?hryaler ami, wltliniit illaciiaainn, 

I impnwd terma of n ih'W lenac 
that wore iiiiiim-plnlile In him. 

, Irfitrr, Clii'yaler refilwd In ap- 
imive a m-iirliy alto no whirli 
Swad planned to rcloroic hia 
deatorihip, he contondi. Rrlnra- 
tloo rc«iulrra the corporatmn'i 
approval, which war denied, 
Swad maintnini. beraiire Chryi* 
ler (ell the dealer would be pay- 
nn more (or the new (aciht.v 
than he would be payinx under 
Chryiler Really'i propoied new 
toare. 

Swad layi the eorporalloni are 
alleiniitini; to coerce him into ar- 
eeiilliiK nnilalernl Icmir of the 
propnred leare. If he refiirei, he 
will Inac hia (ranchire (nr lack of 
a facilllr, (he luit leti forth. 

Tile dealer aiki a judKnient of 
lIM.iaifl ilam.-ieei for emotional 
and mental ilirtrin. and tl mil* 
linn In punitive domacea. 

FortI lioiurra Wirka 

CLEVELAND.— Wick Lincoln* 
Mercury, Inc., haa won Ford Mo* 
tor Co.‘a DuUnfuiabaU Sarvtoa 
auuon. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OP NEW YORK 


SILVER CHRYSLER PLYMOUTH, INC., 

Plaintiff, 

-agalnst- 

CHRYSLER MOTORS CORPORATION and 
CHRYSLER REALTY CORPORATION, 

Defendants. 


73 C 853 

(Judge Weinstein) 
• AFFIDAVIT 


-------X, 


STATE OP I^EW YORK 


COUNTY 'OlJ -WESTCHESTER ) 


ss. 


CLARK J. GURNEY, being duly sworn, deposes and says: 

1. I am a member of the law firm of Roth, Carlson and ' 

Spengler, 280 Park Avenue, New York, New York. Prom I965 through . 
June 1970, I was associated with the law firm of Kelley Drye NewhalL 
Maglnnes & Warren, predecessor of Kelley Drye Warren Clark Carr & • 

Ellis (both hereinafter "Kelley Drye"), attorneys for the Chrysler ‘ 
defendants In this actloh. At the request of Dale A. Schrelber, 
[Esq., who was associated with Kelley Drye during part of my ten-.r- . 
there, I am submitting this affidavit In connection with the defen- 
dants' motion to disqualify Mr. Schrelber 's firm from representing . 
the plaintiff in this case. j 

2. In the fall of 1965, after completing a Judicial ' 

( 

clerkship, I Joined the Kelley Drye firm as a litigation associate.' 
The litigation department at Kelley Drye then had four partners and! 
about ten associates. Very soon thereafter, I began to work under * 
Robert Ehrenbard, Esq., who was a litigation partner. In due | 

course (I cannot be more specific without reviewing time records), I 
Hr. Ehrenbard began assigning to me the bulk of Chrysler dealer ! 


I 
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actions and I was responsible for the day-to-day handling of dealef 
actions under Mr. Bhrenbard's direct and rigorous supervision. 


3. My acquaintance with Mr. Schrelber did not really 
begin until late 1966 or possibly early 1967. Although he was 
briefly an associate with Kelley Drye In the fall of 1965* that 

e 

fall he becaiBs a law clerk to Judge Frankel. In the fall of 1966, 
he returned to Kelley Drye as an associate but, I believe, was not 
ImDsdiately Involved In litigation matters. 


4. Mr. Schrelber did some legal research for me on some 
matters. But, to the best of my knowledge and wlthou the benefit 
of time records, I can state that he did not work directly or In- 
directly on Chrysler dealer litigation, .with the possible exception 
of researching a few specific points of law that may have been 
assigned In a dealer case. The only specific occasion I remember 
Is his research on the statute of limitations under New York con- 
tract law on a DeSoto discontinuance claim. 


I do not remember any dealer case at Kelley Drye 
remotely resemb^ng the present case, as It has been related to 
me by Mr. Schrelber. I do not recall any matter or case Involving 
a dealer relocation agreement being In the firm during my tenure. 
Until speaking to Mr. Schrelber about this case, I had never seen 
or, to my best recollection, heard of a dealer relocation agreement 


6. I understand that Mr. Ehrenbard's affidavit states 
that Mr. Schrelber defended a case fi>r Chrysler that his present 
partner, Mr. Hammond, prosecuted for the dealer. I believe this 
statement to be mistaken. The case Mr. Ehrenbard must be referring 
to Is Long Island Motors. Inc. V.‘ Chrysler Motors Corporation . 


because that Is the only action Mr. Hammond brought that was defen 
ded by Kelley Drye during Mr. Schrelber 's tenure. That action was 


I 


I 

I 
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brought by Mr. Hammond In the United States District Court for the 
Southern District of New fork, alleging principally that the de- 
fendants had violated the Roblnson-Patman Act. The suit was Instli 
tuted in November 1966, and was settled in November I969. To my 
knowledge, Mr. Schrelber took no part in the defense of this suit; 
nor did he ever meet Mr. Hammond during the courso of that case. ^ 
I spent many hours dealing with Mr. Hammond on this matter, either 
alone or in the company of Mr. Ehrenbard. and many hundreds of 

hours on the case. I, not Mr. Schrelber, handled this action undei 
Mr. Ehrenbard 's supervision. 

7. I believe that 1 am responsible for Mr. Schrelber's 
meetUng Mr. Hammond, long after Mr. Schrelber. left the employ of 
Kelley Drye In February 1969. In the fkll of 1969, I advised 
Mr. Schrelber that Mr. Hammond might have a use for someone with 
his litigation background. 

8. Mr. Schrelber asked me whether I could think of any 
Chrysler dealer action at Kelley Drye. which I worked on. that in- 
volved claims under the federal Dealers' Day In Court Act, and. 

If so, whether he had participated In any of them. 1 can think of 
only two actions ‘Involving such claims, while Mr. Schrelber was at 
the firm. There Is no question. In my mind, that Mr. Schrelber dK 
not work on these actions or have knowledge of the substance of 
what was involved. The first, entitled DlCarlo Dodc:e . Inc, v. 
gh rzsler , was brought In the United States District Court for the 
Southern District of New York in 1967 or 1968. Under Mr. Ehrenbarc • 
supervision, I drafted, together with another associate, practical: y 
all the papers In opposition to the plaintiff's motion for a pre- 
liminary Injunction. I also deposed the plaintiff at length and 
conducted further discovery. Mr. Schrelber did not participate In 
the handling of the action or the drafting of papers. I do recall 
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asking Mr. Schrelber to analyte the corporate plaintiff's Income I 
return, because of his tax background, and It Is conceivable that , 
I may have. In passing, asked him about sosw matter of* federal ‘ 

t 

civil procedure. The only other Dealers* Day In Court Act case 

• I 

that I can now remember working on was Buono v. Chrysler , a case | 
defended by Chrysler's New Jersey counsel. This case Involved 

I 

primarily a contract claim for wrongful discontinuance of DeSoto i 

dealers. After the Third Circuit upheld liability (363 P.2d i*3), I 

i 

I was asked by Mr. Ehrenbard to assist Chrysler's New Jersey counse' 

In this matter drafting briefs on the Issues of damages. I do not! 

. . • • 

recall that Z spoke to Nr. Schrelber about this case, although I | 

might have In passing. ' 


UfC, 


Sworn to before me 


this day of , 1973. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


SILVER CHRYSLER*: PLYMOUTH, 


Plaintiff, 

-against- 

CHRYSLER MOTORS CORPORATION and 
CHRYSLER REALTY CORPORATION, 

Defendants. 


73 C 853 (J.B.W.) 


AFFIDAVIT 


STATE OF NEW YORK ) 

) 

COUNTY* Of - WESTCHESTER ) 


HUGH M. BAUM, being duly swoim,* deposes and says: 


I 


1. I am Secretary and Counsel to J.M. Randol, n A 
Associates, Inc. I was associated with the flrr. cf Kellev 3ryc 
Newhall Maglnnes A Warren, the predecessor of Kelley Drye Warr*- 
Clark Carr A Ellis, attorneys for the defendants In this 

I submit this affidavit at the request of Dale A. Schrelbe 
In opposition to defendants' motion to disqualify his fir . ron. 
representing the plaintiffs In this action and for otner relief. 

2. After completing my clerkship with the Hon. T-.onas 
P. Croake, United States District Judge for the Southern r<. strict 
cf New York, In 1967 I Joined 'the Kelley Drye firm as ar. .ssoclate. 
1 spent about a year doing almost exclusively research and then 

oecame one of about ten associates who worked primarily or. lltl- 

fftf 

gatlon matters. Prom 1968 until 1 9?^, I worked primarily under 
Robert Ehrenbard, Esq. In 49+9, I left Kelley Drye. 

or 

3. Mr. Schrelber, whom I have not seery^for yea.''s, callec 
me at my home on the morning of August 28, 1973, and asKeo me if 
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Z had any raoollaotlon about a oaaa I worked on under Mr. Ehrenbaru 
for Chryaler, Involving an option to purchase real estate from a 
Chrysler dealer and whether he, Mr. Sehrelber, had participated ir. 
this 'case. Z recite the name of the case and the details outlined 
below. ‘ As will be seen, this was my case and Mr. Schreiber had { 

■ • t 

nothing to do with it. • ' 


A. The nane .of the case was Chryalar Motors Corporation! 

V. Estree Company and it waa instituted in the Supreme Court, 
Westchester County, by Kelley Drye on behalf of Chrysler Motors 

I 

Corporation (rMotors") against Estree Company which owned a lot > 
. J * 

located between two dealerships on the Boston Post Road in New 
- o<*W ^ 

Rochelle, New York. A Dodge! deAlei' Ifl fJew”Hochelle by the name of 

Crabtree was a partner or stockholder of Estree, which owned the 

lot. As I remen^er. Motors had an option to purchase the lot froa 

Estree but/t failed to give notice of its Intent to exercise the 

option in accordance with the precise letter of the option clause. 


■*. The sole issue in the case was whethei Motors had 


properly exercised the option. 


5. I did most of the drafting of the complaint and the 
papers filed In the Estree case. Although I was under the overall 
supervision of Mr. Ehrenbard, on this case, I worked primarily 
under Richard /. Concannon, Esq., then an associate and later a 


partner of Kelley Drye. I spent many hundred hours working on thli 
casov With Mr. Concannon, I also spent many hours In settlement 


negotiations with Estree 's attorney. At no time did Mr. Schreiber 

participate In the drafting of any papers In the case or e'’en any 

Internal memorandum relating to it/. It is possible that over the 

■ 

extended period of time I was working on the Estree case that I i 

• I 

may have asked Mr. Schreiber about a minor procedural matter, * 


I 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OP NEW YORK 


SILVER CHRYSLER PLYMOUTH, INC., 

• 

Plaintiff, 

t 

-agalnat- 

: 

CHRYSLER MOTORS CORPORATION and 
CHRYSLER REAlfY CORPORATION, : 

Defendants. 


z 
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(Judge Weinstein) 
• APPIDAVI T 


I 

! 

i 

! 

I 

I 
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STATE OP NEW YORK ) 

) 8S.: 

COUNTY OP NEW YORK ) 

ALEXANDER HAMMOND, being duly sworn, deposes and Says. 


1. I am a member of the firm of Hammond A Schreiber, ' 

attorneys for plaintiff in this action. This affidavit is subwlttc . 

in reply to defendants* motion seeking disqualification of ay .art- 

• 

ner Dale A. Schx'eiber, lisq., this firm and myself on the grounds i 
that Mr. Schreiber received unspecified confidential information 
somehow bearing upon the issues presented by this case while he had 
been an associate, some years ago, of the predecessor of Kelley • 
Drye Warren Clark Carr & Ellis ("Kelley Drye"). ! 

2. The motivation for this motion is a good deal more 1 

I 

than the mere disqualification of Mr. Schreiber or this flnr. fr^ 

• 

representing the plaintiff ^in this one case. The obvious pur^'t^e 
is to disqualify and eliminate the deponent, Alexander Hammcnii , ! 

t 

from representing any and all Chrysler, Plymouth and Dodge dealers | 
in matters involving Chrysler Motors Corporation ("Chrysler"). 1 , 
have specialized, since 1961, long before Mr. Schrelber's assoclatl^on 
with me in August 1970, in representing automobile dealers in actlcjns 
against automobile manufacturers under the Automobile Dealer I 


I 


II 


• ■* • • - <w , • I- . • • • • •* 



Franchise Act and antitrust laws; and I have been uniquely suc- 
cessful In maintaining such actions and In aiding the development 
of the special body of law under the auto dealer statute. I folloij 
all auto dealer affairs and litigation assiduously, and to my know 
edge, no other attorney In the United States has specialized In 
this endeavor. The affidavit presented by Chrysler, Intertwining 
fact, misstatements and exaggeration, can be understood only In th^ 
light of the great Interest Chrysler has In eliminating me as an 
effective and successful dealer legal advocate. 

■ My_Career As A Dealer Advocate 

e 

3. Defendants’ motivation to eliminate me aa a lawyer 
successfully representing Chrysler Corporation dealers can only be 
understood by a full exposition of my special backgz*ound as a lawyi 
In this field and of my prior experience In business as a new car 
dealer. Since I968 I have been chairman of and the principal lec- 
turer In the annual program entitled "Business and Legal Problems 
of Auto Dealers", sponsored by ’the Practicing Law Institute. Aparj 
from chairing the programs and appearing on the panels, I have de- 
livered as many as four separate lectures In the two-day programs. 

I have also participated as a lecturer In approximately ten other 
Practicing Law Institute programs Involving dealer and franchise 
law. In 1969, an undated press release from the Practicing Law 
Institute announcing the second Automobile Dealer Program stated; 
"Alexander Hammond, of the New York Bar and the foremost speclallsj 
In the field of plaintiff franchisee antitrust law, will chair the 
program." (Ex. A, p. 2). 

A. The special press serving the automobile Industry has 
on occass’ jns too numerous to enumerate recognized and characterlzf 
my expertise among lawyers In this narrow field. For example, the 
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Car Dealer Newsletter on November 18, 1968, said. In announcing thi 
first Practising Law Institute Auto Dealer Program, that^ I was 
"acknowledged as the foremost dealer antitrust attorney" (Ex. B). 
In a two page article, the authoritative Automotive News on April < 
1973 had a special article about me headlined by "Leading franchlsi 
lawyer takes a look at the future of auto sales agreements. "(Ex. C] 
The article mentioned my role In negotiating and drafting for the 
first time In the automobile Industry a uniquely fair and equltabli 
sales agreement on behalf of the Volvo dealers. 

5. By reason of my special business experience and back- 
ground, since 1961 I have been completely Involved In and thorough! 

I 

committed to representing those dealers who have been unfairly 
treated or terminated by their factories. My success in repr'j^enti 
dealers has been based on my first-hand, thorough and continuing 
knowledge of the retail automobile business. I have kept myself 
Informed of all aspects of dealer and factory problems by reading 
carefully the two weekly automotive publications and by counseling 
with dealers. My relationship with the -automobile business began 
early In my youth and continued while I was attending Columbia Law 
School. After my graduation In 1?39, I divided my time between th< 
law and auto business. Starting in early 1950 I became associated 
with an Oldsmoblle dealership In New York City. Prom early Januar; 
of 1955 to June of 1959, I was president of Hammond Ford, Inc. a 
large dealership operating In the Bronx, New York. 

6. Following the Institution In 196I of an action, 
Hammond Ford, Inc, v. Ford Motor Co. . I returned to the practice o: 
the law and represented a large number of automobile dealers In 
matters Involving termination or unfair treatment under the Auto 
Dealer Franchise Act (15 U.S.C. $1221-1225) and the antitrust laws 
My commitment to representing dealers who had been unfairly treate< 
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was, until around 1965, baaed substantially on Idealistic consider! 
tlons. Although I had achieved successful results for my clients 
In some protracted cases, there had been practically no success 
until 1969 obtained by dealers and their attorneys under the Dealei 
Act In well over a thousand cases filed by them since the enactmen 
of the Act In 1956. Unlike other lawyers, I was able to successfu 
maintain actions against the manufacturers because of my thorough 
knowledge, of the business details Involved In the day-to-day opera- 
tions of a dealership and because of my willingness to resist and 
survive expensive, protracted and burdensome pre-trial proceedings 
on essentially contingent fee arrangements with my clients. Other 
lawyers and their dealer clients were not as committed. 

7. Professor Stewart Macaulay, in a 377 page study of Au 
Dealer Franchises In the 1965 Wisconsin Law Review, pp. i!8l-857, 

said after analyzing with specificity the cases filed under the 
Dealer Act: 

"The most Impressive thing Is that the 
dealers have been highly unsuccessful 
In recovering money from iria..ufacturer8 
as a result of filing complaints under 
this act." (p. 7i!9) 

"This Information allows us to guess that 
those dealers who sued view the Dealers* 

Day In Court Act as totally Ineffective — • 
the statute produced little tangible 
benefit for most of them." (p. 750). 

8. I believe that I have contributed to changing the 
direction of the case law In favor of dealers under the Dealers' 

Act by the Practicing Law Programs, by my cases and by consultations’ 
with other lawyers In cases brought by them. Since 1969 many fa/or- 
able opinions have been re.ndered on behalf of dealers, and the 
Dealers' Act now has some meaning. 


- 4 - 


84 a 

9* My firm now represents » and I had represented for 
some years prior to Mr. Sohrelber's coming with me, an association 
of dealers which was once known as the Independent Dodge Chrysler 
Dealer Association and is now known as the Independent Dealer 
Committee Dedicated to Action. The great majority of the dealers 
belonging to this association are Chrysler dealers. 

10. I have appeared as a dealer spokesman before Con- 
gressional Committees and the P.T.C. on numerous occasions. For 
ezaag>le, I was invited to be the opening panelist in an all-day 
session on July 9, 1969 at the "Hearings before the Subcommittee 
on Monopoly of the Select Committee, on Small Business of the U.S. 
Senate, Ninety-First Congress, First Session," on "The Role of 
Qlant Corporations in the American and World Economies, Part 1, 
Automobile Industry - 1969." My statement and part of the colloquy 
is found at pages 18 through 32 of the records of these hearings. 

I was critical In my statement of Chrysler*s large-scale entry lnt( 

I 

the retail automobile business and the predatory practices engaged 
by their wholly-owned or controlled dealerships. I believe that 
because of my knowledge of the law and business In this area and 
the likelihood of litigation, Chrysler has engaged less In these 
activities In the New York area than In other metropolitan areas 
of the United States. 

11. In 1968, long before I had ever heard of or met 

Mr. Schrelber, one of my lectures for the Prt.ctlslng Law Institute 
program on "Factory Competition and Dual Distribution" dealt quite 
extensively with the retail sales practices of Chrysler and the 
cases Involving them. I was told in 1969 by an associate of Kelle; 
Drye that Keith Jenkins, Esq., who Is Chrysler's house counsel In 
charge jf dealer matters and who attended the Practising Law Instl* 
tute program, regarded me as the most dangerous lawyer in the eoun 
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12. As A practical natter. It is very difficult for auto 
aoblle dealers to find knowledgeable lawyers to represent them In 
dealer actions against their factories. I know of few, if any, 
lawyers In the United States who are knowledgeable In this special 
field and who would take such an action on a contingent fee basis, 
as I and our firm have done. 


r*Tf tT TiMTV 


Motives for the Motion 





13. Chrysler has another obvious motive In bringing its 
motion. Chrysler Is trying to wear down plaintiff's counsel and 
thereby force plaintiff to settle Its claim. As dealers and their 
attorneys have found, legal techniques, devices and mechanisms can 
be and are used by a large litigant to wear down and smother a sma] 
plaintiff. Furthermore, there Is a great and continuing need for 
an automobile manufacturer to avoid adverse legal precedents which 
might weaken Its ability to keep Its dealers under control. It 
cannot be doubted that Chrysler and others have the financial abllj 
and willingness to engage In protracted and expensive legal procee- 
dings to accomplish these ends. 


Chrysler's Retention of Law Firms 
Throughout the United States and 
8o»Called Confidential Informat 1 on 


l^t. The potential consequences of Chrysler's motion In 
disabling lawyers throughout the United States from representing 
persons with claims against Chrysler and Its controlled companies 
should be considered, as well as the resultant Impact upon the 
ability of associates of large firms to find new professional 
associations. As a result of specializing In dealer matters on a 
national basis, I have had the opportunity to observe that Chrysle 
and Its subsidiaries. Including Its wholly-owned finance company. 
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retain attorneys In all or alnost all of the larger cities or areai 
of the United States. The niunber of actions brought by the many 
millions of purchasers on Chrysler ears on warranty claims and 
product defects Is staggering. Prom Chrysler 's statements filed 
with the SEC and otherwise, I believe Chrysler owns or leases over 
600 large dealership facilities, and by way of stock ownership or 
other special financial arrangements controls or dominates possibly 
500 to 750 dealerships. I would estimate on the basis of my 
experience that Chrysler, Its subsidiaries, and Its owned or con- 
trolled dealerships may have retained from 500 to 1,000 law firms 
since I960. Chrysler and Its subsidiaries also en^loy large legal 
staffs. I believe that Chrysler has retained more than five law 
firms In New York City alone. Conceivably and In all probability, 
the number of lawyers associated with these firms for some period 
of time since I960 might approximate ten thousand, and many of 
these lawyers have had some general contact with Chrysler, Its 
related companies and dealer matters. Since associates are con- 
tinuously coming and going in some law firms. It would not serve 
the public Interest to disable them from representing clients when 
they had some peripheral contact with the affairs of our_ giant 
corporate enterprises. 

15. Prom my direct experience with Chrysler staff lawyer* 
and with lawyers In firms representing Chrysler, I have found that 
lawyers In outside law firms, unlike Internal staff, receive and 
necessarily receive little. If any, so-called confidential Infor- 
mation and that such Information as they do receive Is ultimately 
made a matter of public record. The company chain of command for 
the transmission of so-called confidential Information may be a 
long one, and It Is obvious that subordinate employees In the cor- 
poration or In the outside law firms are simply not trusted with 
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truly confidential infonaation. To the extent that 1,000 or indeei 
possibly 5*000 lawyers In other firms In the United States may havi 

received some Information about or from Chrysler, I do not see, 

except under the rarest circumstances, how such Information could 
aid a plaintiff dealer In a law suit, since all relevant informatl* 

might, ^e In the z*ecox*d or could be obtained by discovery. . Prom 

my knowledge of Chrysler and Its law firms, I fully believe that 
the general statements that Mr. Schrelber received confidential 
Information relating to this case or any other matter (except con- 
ceivably with respect to taxi rebates) Is a contrived conclusory 
statement and Is certainly not based on any facts specified In the 
supporting affidavit. 

' My Initial Relationship with Mr." Schrelber 

16. Although I spent more than 500 hours from November 11 
to November 1969 litigating a dealer case against Chrysler represej 
ted by Kelley Drye ( Long Island Motors. Inc. V.' Chrysler Motors 
Corporation ) and had also discussed other specific dealer problems 
with them, ,I never heard of or met with Mr. Schrelber until the 
fall of 1969, sometime well after he left that firm. I Initially 
took him on In 1970 to do much of the chores of litigation. I 
expected and found that he knew nothing, or practically nothing, 
about automobile dealers and their relations with Chrysler or othei 
manufacturers. He has since become familiar with some of these 
matters through me, our clients, trade Journals, the Practicing Lav 
Institute programs and the reading of cases and articles. I belle' e 
that one of the last things In the world that concerns Chrysler Is 
the possibility that Mr. Schrelber or other lowly associates might 
have been given some form of confidential information that could b< 
Injurious to It In later dealer litigation. 
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How Plaintiff Retained My Firm 

17. Mr. Prank Silver, President of plaintiff, came to me 
because of my reputation and because he knew that I was counsel to 
the Independent Dodge Chrysler Dealer Association. We have known 
each other from around 1958 when I was a Ford dealer and he was 

a nearby Dodge dealer. I bought a car from Mr. Silver's present 
dealership for my son-in-law 1969 . Mr. Silver had never met or 
spoken to Mr. Schrelber until he retained this firm In 1973. 

We Have Scrupulously Observed The Canons of Ethle^ 

18 . We have scrupulously observed the Canons of Ethics 
where there was any possible doubt and have made substantial econon 
sacrifices to do su. During his employment as an associate with 
Kelley Drye, Mr. Schrelber did work on one case Involving the 
granting by Chrysler of discount rebates to taxi purchasers.. In 
United States v. General Motors Coro, and Ford Motor Co. . Criminal 
No. U7-1^0, General Motors Corp. and Ford Motor Co. wore Indicted 
In an action filed In Detroit, Michigan, relating to the Illegal 
withdrawal of fleet and lease rebates. In a front-page story 
appearing In the New York Times, Chrysler was named In a bill of 
particulars In this case as being Involved; and Chrysler has been 
named as one of the defendants In civil suits brought by p’*lvate 
parties. Although at least ten past or prospective clients, who 

as dealers were also engaged in the leasing business, request^'d tha 
I Institute a suit on their behalf against Ford or General Motors, 

I felt that our firm did not want to bring an Individual or class 
action against either of these companies because of Chrysler 's 
Involvement. Our firm has been highly successful In class actions, 
but we declined these attractive cases because of possible remote 
ethical considerations. 
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19 * Defendants' motion is based on spurious factual claim!. ^ 

I 

Defendant has failed to show that there was any information , con- 
fidential or otherwise, received by Mr. Schreiber that relates to 
this case. Our firm has :rcted with due regard to the highest I 

ethical considerations and this motions should be denied. 



Sworn to before me 

thlt day of , 1973. 


DALE A. 'SCHREIBER 
RnM't 3I'’* 'I V«Ht 
N* CO-38 IR3;S 

Qfetl.f .d in Wnitc*i..t»r Ci'iJtt> 
C»^l fled In New York Ceurty ^ 
CdYWif-iM CiRirri Mnrcii 30 107’f' 
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Practising Law Institute. 

1133 Avenue of the Americas 
New York, N.Y. 10036 212-765-5700 


For Additional Information Contact: 


FOR IMMEDIATE RELEASE 


St«ph«n A, Glasasr 


Th* nation'* more then 28,000 euto dealers are the sales 
and repair, arm o£ America's largest industry. They are also 
sujor business forces in their own communities, representing an 
average net %*orth of almost $150,000 each. 

Today, among these auto dealers there is an outright rebellion 
against direct factory participation in various forms of retailing 
such as auctions, diagnostic centers, the building of possibly 
thousands of factory owned facilities, th* substantial financing 
by th* factory of stany dealerships, and the granting of subsidies 
to fleet, lease and rental companies. Many dealers fear that 
the franchise system, itself, is threatened and that th* factory 
in the near future will take over retailing in the large metropolitan 
areas. 

New dealer organizations which are actively seeking to remedy 
many of these abuses of power on the part of th* factory have 
sprung up throughout the country. And recently, significant victoriea 
have been won by dealers in landmark decisions by th* courts which 
afford th* dealer protection under th* Good Faith Act. 

MORE 
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To acquaint tha dealer and his la%«yer with the nature of the 
legal conflicts and the developing body of law which controls the 
relations between the dealer and his factory, the Practising Law 
Institute, a non-profit educational institute, will present a 
program on the Busine ss an d Lega l Pro blems o f Aut omobile Dealers . 

The t%K) day session will be held Decenber 5-6. 1969. at the Plasa 
Hotel. Miami Beach; TAruary 6-7. 1970. at the Essex House. 

New York City. 

The topics to be covered at the program will include i the ’ 

Good Paith Casas - developing law; sales agreements from the stand- 
point of the dealer; sales agreements from the standpoint of the 
suinufacturer ; current controversial problems between dealer and 
factory; sales contract termination problems and conduct of 
litigation; warranties and tying practices; factory competition and 
"preferred customers'; wage and labor problems; and the increasing 
role of factory controls. Of special interest to automobile 
attorneys will be the lecture by Judge Hubert L. Will who decided 
the landmark good faith case. Madsen v. Chrysler. 

Alexander Hammond, of the New York Bar and the foremost specialist 
in the field of plaintiff franchisee antitrust law. will chair the 
program. Faculty members will bei David Boies. Jr., of Cravath. 

Swains & Moore. New York City, and instructor at New York University 
School of Law; Raphael Cohen, chairman of the executive committee 
of the Metropolitan Independent Dodge-Chrysler Dealer Association. 

New York; Harry Kemker. Fowler, White, Collins, Gillen, Humkey, 

'and Trenam, Tampa, Fla., who has frequently worked and spoken in 
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th« fiald of •utomoSailo franehis* probloms. 

And Myron Xrotingor, of Lane, Krotinger,- Sentora A Stone, 
Cleveland, who repreaents a ntunber of autoattbile dealerships in 
the Cleveland area> Joseph R. Parauda, of Putney, Twombly, Hall A 
Hirson, New York City, who represents the Greater New York-Long 
Xsland-Westchester Automobile Association; Nicholas R. Weiakopf, 
Associate-in-Law, Columbia Law School; ajwl Hon. Hubert L. Will, 
U.8. District Court, N.D. Illinois. 

For further information contact the Practising Law Institute, 
1133 Avenue of the Americas, New York, New York 10036; telephone 
(212) 765-5700 


I 
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BtfSIWESS AND LEGAL PROBLE MS Or AOT OMOBTLB DEALERS 

O«c«mo«r 5-i. 1969, Miami Beach, plaza Hotel 

(formerly Hilton Plaza) 

Now Yor)c City, Easex House 


February 6-7, 1970, 


Proqram i 

Friday - Morning Session 
9i30 a.m. - 12i30 p.m. 


• Developing Law (Nicholas Weisicopf) 

A Landmar)( Good Faith Case - Madsen V. Chrysler (Judae Hubert l wi i m 
ll\V i^reements From the Standpoint of thU Dealer (Har?? ^ 

Sales ^reements From the Standpoint of the Manufactured* ^ 

(David Boies, Jr.) 


Friday - Afternoon Session 
2i00 p.m, - 5il5 p.m. 


Current Controversial Problems Between Dealer and Factory 

Sales Contract Termination Problems and Conducdof*Lltigation 
Panel Discussion and Audience QuesUons (Alexander Hammond) 


Saturday - Morning Session 
9i30 a.m. - 12 <00 noon 


Warranties and Tying Practices (Myron Krotinger) 

Factory Competition, Dual Distribution and "Preferred Customers" 

(Alexander Hammond) 


Saturday - Afternoon Session 
1:30 p.m, - 5:30 p.m. 


Wage and Labor Problems (Joseph R. Parauda) 

Th« Increasing Role of Factory Controls (Alexander 
Panel Discussion and Audience Reaction 


Hammond) 
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iV/nsw vonw/Ncw voNM Hmvra^ total aarv^itt^t 

Novombor 18, 1968 
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gRACTlCmO I^W mSTIT OTt ANW^CO LE^ Plioi^n, srMiwAa . 'The Pnctic 
tag La*. ..'atitute has announced a two.day seminar which is titled:“Automohil.« D. i.i. 

^ Problems. "This seminar, we are told, is aimed at both (no 

VliPiTa “»« questions to be answered includc:Hcnv r.ood is 

» dealer challcnsr tormination of his franchi.tc? Wli.it .... .... . 
mtssible limits of factory control of a dcnl.rship? Wh«t is (he rolo of (I... " ..... 

I^ustomor 7 Wh.it unique w.iro and h.s.r provision, affect .lutomob.le I. 

the new legal pi tf.ills in automobile finanring?To what extent can .i maniit ....... . 

•**1* .**?* «* are the leRal restrictions on factory tie-in ' V. i. 

potential effect of pending federal leRislatioii on automobile franchise operaiio . . • 

THERE are SEVEN practicing attorneys and a profession of the Uniw. . .. v .. 
Wisconsin Law School who will be the speakers at thi. two-day seminar. Kv. 

I J*’®'** qualified to discuss one of these problems. For insUnce. 

I •'’‘"U'^ilcdged as the foremost dealer anti-trist attorney, will d.s.,.,.s •..., 

Contract Termination Problems and Conduct of Litigation. whUo Harry Ken,*., r v.... 

r^'akta.'on ta well-known E7stland nil;, il 
speaking on the subject" Prospective Legislation." 

THE PK^RAM COSTS $125. and i nterested dealers shcild contact ih.- . r.i, . . 

K Uw at 20 Vesey Street, New York. N. Y. 10007. Three H. ,.,in...- , 

' T for New Orloann. , . 

one for Las Vegas, January 30-Fehhi.iry I, 1969. ‘ 

r Ilgjy.YORK STATj::^/^.(nEirr_^^ i* 

I. I- , ! , Not l.M. lonr .i,;o. New Yor« .S(..|.. pruvi.l, . ..... 

• ' “ ' ' '•* , coiisir.i. tiuns „r n Nnf..ty vein, I... a-. .. ... 

, • I thin l•fr^M^, III., iii.ii, III! iiii (Mill... .. 

* ' 1. . J *”’OU"t of iMforiii.ili.in relalive to Hie |irM|MUH o v ..f..,i. .. . 

to end up in sen.sis .iccidenla. The iiiroriii.il ii... rou|d.i 

tion in Wa,.hinn.«a T*' ‘® P*'|o«- the interest of the DciKirlment of vV.in . 

If^l.e ^r.i "PP'-opfi^ted for a ftill-sc.ile coin,v „..4 

wiU not bl“’ r Newsletter has learned from sources close to the siui.y 

«“of 6rZ( the appropriation for the .....ly 

rhen u (. ‘he study will be finished no later than July 1, 1969. .f 

Z^tl tali ti! li ! political realities of the situation must Z consid. re.i, i,.. 

Ldee frim r *** carefuUy. but if..,., i. ... 

Nair lL^*^ a'*! will make political capital with the repo, i . i 

r. ^ iv^*ta Tt ^n T" «"-«ii • -cnaltlve report that a ... . 

ts privy to, but unwilling to release because of its loaded nature? 




A<Uw«i« C — w t r syl C-»»p» m f-inn. g" r iiidt^l 

S«C«a 4 Cl*M at 81 ^ jrm QTJi jjj ^ 
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By Bob PoMoU 

, ^ Oiat Cirr u niwitio 

NEW YORK. — Important changet aro 
' coming In ai<to dealer Miet franehlica 
despite Ihe Immenae bargaining power 
I el Ihe manufaeturera. 

Authority for that alatctnent li Alea- 
ander Hammond, of Hammond B Seh- 
relber, a former Ford dealer and attor- 
ney for the Volvo Dealer Counell In the 
negoliatlons which 'caulted In the Aral 
franehlae recognition of the monetery 
t value of dealer good wtlL 

Hammond alao represented Ihe t7 
eastern To>'ota dealers who won con- 
, ecaalona from Toyota In the Sunrise 

• Toyota case. A leading authority on 
franehlae law, ha has given more than 
1.000 lectures before fellow lawyers at 

• Ihe Practicing Law Institute and else- 
sThr-e. 

Hammond la cuTantty reviewing aU 
sales agreements In Ihe auto held prior 
to submitting a model contract to Ihe 
Indep ndenl Dealer Committee Dedl- 
j rated to Action (formerly Ihe Inda- 
, pendint Dodge Chrysler Dcnlera Assn.). 

Starling point was the Veho agree- 
ment thkh Hammond believes will af- 
It'd r:l future auto parts. He says tlw 
•say n«'W pavrd lor ’‘hll.ste-nruuteed 
• I <11 'itiial fra'Hliiae a^niin< nls." 

j Frandils^ lattgiusp a l»arrir»r? 
j b While be hlriK-If la steeps. I m the 
I language of currcnl auto d-aler sales 
I agroementa. be contends that the hope 
; of writing fairer contracu la with law- 
• yera unweddad to Ihe franchise lan- 
guagr. 

“Tam DIaUrIcb of She ar man h Stlr- 
Ifcfc wpreaenUng Vatvoi la a groat at- 


than tha long-term profit, adding fur- 
ther Incentive to this thlnUng. 

“Actually tha Bnandal health of Ihe 
dealer and tha ear maker depend upon 
long-range policy. Both reallie more 
profit by building good «dU. And moat 
extra aalca and that fast buck coma at 
tha expenaa of future sales " 

For flip long view 
• For a franchise agreement to take tha 
Vmg view, thus Inspiring fairness to 
company and dasler alike, Hammond 
says It liiuat contain these Ingredients: 

I. It must be negotiated with legal 
counsel abetting the dealer. 

1. The manufacturer must agree “to 
act fairly and equitably." 

1. Tha "burden of praoT* In all dla- 
putea, etpeclally tormfnaUon proceed- 
ings, must rest with the manufseturor 
who hat the recorda and resources on 
hand to ettabUah Its point of view. 

<. Non-subjeetive standards and out- 
side tcaU should be aUpulatcd uhenever 
pnsrlblt rather than using the epinlon 
of factory pertonneL 

Hammond noted that such rompo- 
nenta are commonplace In the offlee- 
marhlfw and anp -drink Indiistrlea. iHt 
nrgniiatcd eonlraria In I hole l-diia- 
ttlca) 

Cttiii'driiig ogrprinpiila 
• Con.parmg the Volvo peel «lth those 
of Uic Bi'it Three, therefore, Hammond 
noiaa the following; 

1. No other franchise agreement In 
Ihe Industry has been amved at "to 
fair negotiation between the manufac- 
lurar or Importer and Iht daaltr." 

I. No other Danchtw aereemMi 


!/ 



Hanmon^aldi Volvo doolers 


A former dealer or well et on ohorney, Alexoeder Kcmmerd (lefll la mown 
hera at tha ligning of Ih# new Volvo aoiti ogretfriri wSJeh bril# na« ground in 
ecogniii.ig good win at o dealer oiiel. Plchf li I jm a^-.-o.’i. yreildent, Volvo 
sf America Corp. Hommond lerved oa ollornry for *,-# Ve’.o Dtoler Council, 
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By Charlie Caiea 

DALLAS. — VialUng here with ncwa- 
aren. Thomoa A. Murphy gave a reveal- 
ing Iruight tha other day Into how he 
fared the challenge of being catapulted 
h'to Ihe poaiUon of vUw-chatrman of 
Omiaral Motors. 

“It waa humbling for me to gudderjy 


\ 


waya do aa good a Job at gt lllng our 
meaisyr tcr>ka- aa we d like. Being aa 
big and aa aueevaaful ta we are, we'to 
a pretty good target for anyone who 
haa a gripe. And Ihe newa media acema 
to do a good |ob of helping thoac peo- 
ple along. 

“But Central Motors M a peopta ar- 

CATliUtliSn ** Wi.fPsHto 
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franchlM raeognittaA of llio moncteiy 
vo)u« of droJor good orllL 

Hammond alao repnoenUd Uio df 
Railcrn Toyota dcalcrt who won con* 
Cfuiona from Toyota in the Sunriao 
Toyota com. A leading authority on 
(ranrhiae law, be haa given more than 
l.(K>Q Uctiirra before fellow lawyers at 
the Practicing Law Inslituta and else- 
where. 

Hkiniiiond la currently reviewing all 
rales cfneir.enta In the auto Held prior 
.0 rubii.lltlng a model contract to the 
lrii!i,.i.r.(lcnt Dealer Coiiunlllce Dedl- 
.ahj i.-r Action (foa.crly the Indc- 
;.ei..l<'iil DudKc (.'hr)rler Dcelers Assn.). 

Starting point was the Volvo agree- 
tri i.t Ahtih Hammond h. lirves will af- 
:..'t ail future auto pa-ts. He says the 
way l« nr.w ftavi d ftir ‘•hilrl'rrl lii-ti-ad 
; . ■ I.;i . ir ■■ i.ii I I Ills.” 

Fraiifliistr Ijiigii ii:)* u liurrirr? 
h While he hin.ivif is st».v..c I in the 
language of current awW d'-aler soles 
agreements, he contends that the hope 
of writing fairer contracts la with law- 
yers unweddod to the timnchtac lan- 
guage. 

"Tom Oieterlch of Shearman ft Stir- 
ling, representing Volvo, la a great at- 
loim-y, one of the finest I ever have 
met." Hammond says. "He h.as a grasp 
of what truly it tmportar' to his ellenl. 
but, since he Is not steeped In the com- 
pany bouse-counscl traction, he nego- 
tiated a fair contract. Within the con- 
test of the automobile Industry this is 
precedent-making because auto fran- 
ehiset are usually 10 one-sided they be- 
come arbitrary weapons for the factory 
to kill the dealer.” 

Yet even befert the Volvo pact. Ham- 
mond believes tha pendulum already 
bad begun to swing slowly away from 
hU own description. Ha er^lts CciK-ral 
Motors for beginning to pettcive that 
"It needs the good will of the dealer as 
well as of the dealer's custoervr.” But, 
Devcrthi-lesa, he notes that the CM 
contracla also were drawm unilaterally 
wrtthout legal reprcscnutlon for the 
dealer. 

The basic problem of why franchise 
agrremcnls bi the auto Industry are 
"Icrj. bur” than tome other franchise 
endeavors goes bark to the business 
phU'Mophy of the firms concerned. 
Hammond claims. 

"In many businesses — not Just the 
auto Industry— there Is too much em- 
phasti on the need fur a present profit 
enabling eaecutlves at all levels to keep 
‘their Jobs and to excrriic st.xk options,” 
Hammur.d said. "SUick prices, of course, 
arc orlniU-d to the short term rather 


long view, thus Insptrtiic tairiMai to 
company and dealer alike, Hammond 
says It must contain theaa Ingredients; 

I. It muft be ncgoflated with tegat 
Counsel abetting the dealer. 

t. The manufacturer must agree "to 
act fairly and equitably.” 

I. The "burden of proof” In all dis- 
putes, especially termination proceed- ^ 
Inga, must rest with the manufacturer * 
who hat the records and resources 00 
hand to establish Its point of view. 

4. Non-sub|cctlve standards and out- 
side testa should be stipulated «hene«rr 
pr»slb!e rather than using the opinion 
of factory personnel. 

Hammond noted that such eompo- 
m-nta are commonplace in the o.Hee- 
machine and soft-drink InJuslrtrs. tile 
nvi'nllatid rimtrt'.>.'ta in thuse indtis- 

liii I.) 

Gtnijuriifg a.irrriiinnU 
*• CiMT.paring the Volvo pact with Ihota 
of the Big Three, therefore, Hanunond 
notes the following: 

1. No other franchise agreement In 
the Industry haa been amved at "in 
fair negolitnun between the manufac- 
turer or importer and tha dtaler.” 

2. No other franchiu agreement de- 
clares expressly that 'ha manufacturer 
has a duty to "act fairly, equitably and 
cth.caUy" toward lU dealere. (In fact, 

U should be noted that the Ford con- 
tracts have written Into them what, on 
Its face, seems an attempt to limit deal- 
er rights under the Good Faith Act. vti. 

((”. . . sucii request, advice, notice, 
termination or nonrcncwal of the dealer 
ihall nut be coruider d to ... be cvl- 
deme of coercion Intimidation or 
thrqsl thereof . . . to be not In good 
faith. (17h-S].”) 

As an example of the companies' 
"overreaching atlltuds,” Hammond 
stated that In all of the Big Three sales 
agreements, cunvictlon of a law vlola- 
Uon or disagreement among principals 
or oflieers would be cause for automatic 
termination If "in the opinion of' com-, 
pany repretenlalives, such circum- 
stances "may" adversely affect the dcal- 
crahip or the company. (He says the 
key words in all the Big Three con- 
tracta are "In the opinion of” and 
"may ".j 

"It Is thus corctivabitt,” he said, "that 
If the officers of a dealership had a loud 
polillcal argument or one were convict- 
ed of a drunk driving charge and CM 
brass, tor InsUnce, felt either case hurt 
dealership grxjd will, they could try to 
tenninate 'indcr this clause This Is an- 
other of the cxsmpici where the trsdi- 
CWMmi,rl at Cw* it. CVS. a 
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Hammond ald$ Volvo doeloru 

A former deoler os well oi on oltornoy. Aleaondar Hcmmcnd (left) Is shown 
here ot the signing of Ih# new Volvo lalos ogreemenl which broke new grouhd In 
accgniilng good will 01 a deoler oisel. Right is i;srn -Ahittroxi. pretideni, Volvo 
af America Corp. Hammond lerved os oitorney for the Vol<o Deoler Council. 


By Charlie Calei: 

Juv CnrrwpntoAFnt 

DALLAS. — Visiting here srlth news- 
■ren, Thomas A. Murphy gave e reveal- 
ing Insight the other day Into how he 
faced the challenge ut being eatspulled 
Into the position of vice-chairman of 
General Motors. 

"It was humbling tor me to suddenly 

f be on the operat- 

* tng aids,” laid the 

I eaacutive, who has 

s been tn finance for 

1 ^, most ot his CM 

I career. 

I For It months 

• prior to hU clcva- 

^ 'v, Uon to vice-chair- 

l " man. he had had 

^ charge of the ear 

(, ' and truck group 

operations and had 
ool even served at 

^ . I — J a director. Mur- 

tsms a. Msmay 

0(1 vtee-chelrman In December, 1971. 

In replying to e quesUon. Murphy' 
conceded I h e t tlie promotion was a 
pleasant surprise "Yes.” he tald. "but 
then I looked at the rtsponsibimici. I 
decided to roll up my ileevea end see 
what could do.” 

• In ilcldlng the reporters' questiartt, 
Murphj' answered one on the public's 
att iudc toward CM thus; "I wish t 
really knew what tha public thinks of 
General Motors. 

'Wa try hard to get our position 
acros.'. and t think the ma)ortty of peo- 
ple respect an" understand CM. Wa 
must be doing something right. We're 
eelLng a lot of cars 
"But,” be added, "I'm ool aura we al- 


- ' • ■ ,s -r - 
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ways do aa good a Job at getting aur 
massage arroas aa wa'd like. Being as 
Mg and u suceasafu! as wa are, wa'ra 
a pretty good target (or anyone who 
baa a gitae. And the newri media teemi 
to do a good lob of helping thoae peo- 
ple along. 

"But General Motors li a people or- 
ganitalioo,” Murphy eonttnuad. "Wa ora 
dependent on the people who work for 
us and tha people who buy our care. 
And wa want to coctrtbute to the well 
being of both — while trying, too, to 
make money (or our ttockholdan.” 

Murphy, cont nuad: "But no matlar 
what field we are In, I believe see at 
General Molora try to underatand the 
general buslncta. I think wa all are 
mindful of the general pleture. 

"And I ballava that ana of the great 
things about our organUatlon la that 
everyone Is convinced his area Is the 
most Important of all. In that wray 
everyone does his best Job. Vine hav- 
ing been In finance, I think that la most 
Important." 

Ha added that "If tha general man- 
agcri of the various divisions could gat 
tha Job dona v.itk me banging around 
their uecks then certainly they know 
how to do It. Each one la wo.ldng 
mighty hard to beat the other." 

Than Murphy translated hU own al- 
titude toward General Motoia tn tha 
light of his axpcrtencaa at an employe 
atnea I9M; 

"Tbit organUatlon haa tremandoui 
Integrity. I have never bean aaktd to 
do anythmg that I couldn't explain to 
my mother, or anyone aUa This U the 
reason for the auctesa we h ^ , / had and 
Why we'll always have 1.' 
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A Iffiffih at fotura f iraKctcosGs 


Q tten ct ewmadilnf In •vciy word to 
M foln ovory odgo (or tbo toetofy ihowt 
ig throudh." 

gi I. The Volvo ••reoment lenally bind* 
d tho portlM to Impartial arbitration ba> 
• tort an American Arbitration Aasn. pro- 
•. taaalonal located In the dealer’! area. 
yf Moreover, the burden of proof la boma 
I, by Volvo, and If the dealer loaei before 
ig the arbitrator, he retalna the legal right 
p, to go to court. 

ig The Chryalar agreement, which hain’t 
i« had a major overhaul In more than IS 
ne yaora. never even mentlona the poaal* 

r'V.:“»rwv«w,-v — v—.m 
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Ml to poti a Toyota pickup In Iho Mini 400. 


blllty of arbitration, Hammond aaya. In 
tha eaaa of CM'a plan, the arbitrator 
now travola to the dealer In aome caict 
Inatead of forcing the dealer and all hit 
wltnoaice to eome to Kaiuaa City at 
great eapetiee. CM etlU paye the arbi* 
trator't talary and expentei. he poinu 
out, and conceived the ruloe without 
Input from dealer lawyera. 

The wording of the Ford-Llncoln- 
Mercury agreement rxprenly a tale a 
that the company can at any Ume tor- 
mlnate lU Arbitration Plan, vU. ’niie 
Company reeervea Uic right to termi- 
nate, change or modify the Aibit.atinn 
Plan at any time upon nolire to llie 
dealer . , ," flSol lOther lawyera hiive 
pointed out that to get bi arlntrutimi tlu* 
dealer muat aign away hia nglit to liU- 
gate In the courta. Tliey aav tiint thia 
may be Illegal but no one Ima tii'Uil it. I 

4. ConaKtenng tlie dialnb iIhni whk 
of the early port of the current iirvbH 
year, . perliapa the moat Uiim Iv ihhiiI In 
the Volvo part, according to llaniiiHmd, 
la a rianae which alatin that if con, are 
In abort aiipply, they will tr nllm-nU'd 
on a fair, cunltalile and noi Hl»crlmliio- 
tory baala. 

Hammond diilared there were othiT 
placet wlK-r.' tlic Illg Tliiei oHilmcIa 
come olT aieond beat but Inal hi* be- 
llcvi*d he hod imiili- his iMHiila, llinl la, 
nil iii!iia'nH*iii writleii hr idhi’r lli.iii In- 
tornnl Iinniuiiiy rtHiiim l vih iH'ilnllHlIiai 
wiiiilil la* VMMlIy iiHin* fnli hihI IIiiih 
MHin- faviinilile bi ileHli-ra. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

“"“““““““---------X 

SILVER CHRYSLER PLYMOUTH, INC., 

Plaintiff, 

-against- 

CHRYSLER MOTORS CORPORATION and 

CHRYSLER REALTY CORPORATION, : 

Defendants. : 

... „ jj 

STATE OP NEW YORK ) 

) 0s i 

COUNTY OP NASSAU ' ) 

• HAROLD REESE, SR. * being duly sWorn, deposes and I 

says; . | 

’’ j 

1. I an a franchised autonoblle' dealer of defendant 

Chrysler Motors Corporation and have for nany years been a member 
of the Independent Dealer Committee Dedicated to Action, formerly 
the Independent Dodge-Chrysler Dealer Association ("IDCDA"). I 
submit this affidavit in connection with the notion of defendants 
to disqualify the firm of Hammond It Schrelber from acting as counsf 
for plaintiff In this action. 

2. Por many years prior to his formation of the firm of 
Hammond & Schrelber, Alexano^r Hammond, Esq., acted as counsel for 
IDCDA. By virtue of IDCDA, as strengthened by Mr. Hamniond's repu- 
tation and ability as a dealer lawyer, we Chrysler dealers In the 
New York City area have been able to lighten the coercive hand 'of 
Chrysler In our relationship with Chrysler. Por example, with 

Mr. Hammond's Indispensable assistance, in 1968, a New Jersey 
dealer Invalidated the coercive and unfair Minimum Sales Responsi- 
bility ("MSR") provision then and still contained in all Chrysler 
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dealerahlp agreements. This provision, by Its terms, leaves at 
least half of all Chrysler dealers subject to termination at any 
time. Although there have been MSR tenalnatlons recently, there 
has not been one In this area for many years. I believe that if 
Mr. Hammond is prevented from representing Chrysler automobile 
dealers, the ax will unfairly fall on many dealers In view of 
Chrysler's apparent nationwide policy of eliminating private capli 
dealers and establishing factory branches In major metropolitan 
markets. 


3. It should also be pointed out that many IDCDA meraberj 
are fearful of the consequences of disclosure to Chrysler of their 
IDCDA membership. Consequently, except for members of the Executive 
Board, IDCDA has kept Its membership- list confidential. Indeed, j 
when Chrysler attempted to subpoena our entire l^.st, the assoclatlin 
resisted and Chrysler withdrew its subpoena. 

I trust that the Court will carefully consider the 
consequences of Its ruling on many, especially small, Chrysler 
automobile dealers. 


Sworn to b^ore me 






1973. 


Similar affidavits have been filed by Malcolm Davis, Herbert C. 
Schwartz, Murray Kaplan, Charles P. Gallagher, Martin Prankel, Lester 

Raphael CoAen^^^^^ * Gerald Weiss, Edwin Lutzer, and 


J 
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I 

j|UNlTED STATES DISTRICT COURT 

ij 

j|EASTERN DISTRICT OF NEW YORK 

I . 

jjsiLVER CHRYSLER PLYMOUTH, INC., 
I Plaintiff, 

-against- 

n CHRYSLER MOTORS CORPORATION and 
(CHRYSLER REALTY CORPORATION, 

I 

I Defendants. 


\ y- -•* ' 
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(Weinst n, J.) 


REPLY ; 

affidavit , 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


t SS.: 


ROBERT EHRENBARD, being duly sworn, deposes and 


says: 


j I an a member of the firm of Kelley Drye Warren * 

Clark Carr * Ellis, ("Kelley Drye"), attorneys for the j 

defendants herein.. I submit this affidavit in reply to the ' 
affidavits served on September 4, 1973 in opposition to * 
defendants' motion to disqualify and enjoin plaintiff's ! 

jattorneys ("Hammond t Schreiber") from participation in this ^ 
I suit and tc dismiss the complaint because of such disquali- [ 
fication, and in support’ of said motion.* 

^ sought dismissal of the complaint ' 

with prejudice on the grounds of the statute of frauds. 
Court to defer consideration of that 
motion until determination of the branch 
lating to disqualification of counsel. While plaintiff's 
papers contain inaccurate comnents regardino the statute 

underlying merits, its papers are 
disqualification motion, and 
agree that said motion should be 
Q first. (See plaintiff's memorandum, pages 1, 

*^his affidavit, discuss 

plaintiff 8 comments directed to the statute of frauds 

motion or to the merits of their claim. In 
irrelevant allegations contained 
in plaintiff s numerous affidavits and exhibits, which 
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I Hy primary purpose in filing this affidavit is to 

i: 

: demonstrate the inaccuracy of allegations in the answering 

I* 

{papers served by Hammond t Schreiber pertaining to the 

I 

l^question of disqualification* and to point out to the 
Court several of the deceptive statements appearing therein. 
Among the areas that will be explored below are (i) the in- 
accurate statements %rhich picture Mr. Schreiber as a mere 
legal researcher in our library* uninformed of the facts of 
the matters being researched* instead of as the associate 
with serious responsibilities in major Chrysler litigations 

I. 

I' and other matters* with extensive exposure to many aspects 

I* 

I'of v%rysler policies and practices upon some of which he 

ti 

also had an influence; (ii) the absurd notion that confiden- 
tial information is withheld from associates in this firm — 
when* in fact* our policy is exactly the opposite whether 
aesoeiates "work on" the particular matter or not* and to 

I 

^follow the practice described by Hammond t Schreiber would 
clearly be self-defeating; and (iii) the misleading descrip- 
tion offered by Hammond & Schreiber as to the formation of 
[the Hammond-Schreiber association and Mr. Schreiber 's con- 
tribution to it. * 

The fact is that Messrs. Hammond and Schreiber 
began their association not in August* 1970* as stated 
,!on page 4 of Mr. Schreiber 's affidavit* and page 1 of 

|l 

iMr. Hammond's* but rather by December* and probably ear- 

I® ■ 

l^lier in 1969 — or about nine months or less after Mr. 

!• 

'Schreiber left my firm. A suit on which they collaborated 

R ' 

as attorneys for plaintiff was initiated only one week after ' 
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1 

final dispostlon of a pending dealer suit against Chrysler • 
in ifhich Mr. Hamnond and my firm were adversaries. As will ' 
be shown below, a misuse of confidential information ac** | 

' qulred by Mr. Schreiber while with my firm was a prominent 
I feature of their association from the very beginning. | 

I 

A secondary purpose in filing this affidavit is to ^ 
spell out in more detail, pursv\ant to the request on page 8 | 
of Mr. Schreiber' 8 affidavit, the range of Mr. Schreiber 's ^ 
activities while '#ith my firm, as well as my firm's activ- ^ 
ities during the period of his association. X am acceding j 
to plaintiff's request, however, without prejudice to my 
position that a more than ample showing of grounds for 
disqualification has already been made in our initial moving 
papers. 


Hammond t Schreiber mistakenly assume that defen- 
dants have the burden of identifying "specific confidential 
information about Chrysler" that Hammond t Schreiber "have 
or might use in this case". (See page 2 of Mr. Schreiber 's 
affidavit) . Yet as demonstrated in our prior memorandum 
and in the reply memorandum filed herewith, courts do not 
place such a burden on former clients seeking disqualifica- 
tion, lest it be necessary to reveal on their motion the 
very confidences sought to be preserved. In addition, 
exploring the mind of plaintiff's counsel for the purpose 
of identifying such information is a most difficult task — 
readily subject to error -and abuse. In any event, the 
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appearance of impropriety is as offensive as impropriety 
j: itself, and there is no way plaintiff's counsel could 


I 


possibly negate that appearance in this case. For all of 


these reasons, the courts have held that on a motion for 
disqualification of attorneys, all that need be shown is the 
potential for and appearance of improper conduct, a showing 
I] which unmistakably appears in my prior affidavit herein. 

My further discussion of work done at my firm will accord- 
ingly be limited so as not to disclose confidential informa- 
tion and, again in accordance with Mr. Schreiber's request, 
iwill deal primarily with matters of "public record" (page 8 
!of his affidavit).* 


r 


•ll 


Scope of Mr. Schreiber's Activities At Kelley Drye . 


I 

i 

I Plaintiff's papers apparently concede that dis- 

qualification of Mr. Schreiber would require disqualification 


I’of his firm, but contend that Mr. Schreiber himself should 
not be disqualified because during his several years with my 

I . i 

|firm he allegedly devoted only a small portion of his time 

I to a few Chrysler matters, and had very little responsibil- 
ity in even those matters . This contention is incorrect, ^ 


* I note in this connection the improper suggestion of 
,Mr. Schreiber, in the footnote on p<ige 8 of his affi- 
davit, that plaintiff's attorneys sliould be permitted 
to examine our files in preparing their opposition to 
the present motion. The simple answer is that such 
j rn examination would merely enal/lc plaintiff's attor- 
neys to reinforce and update their confidential infor- 
mation of Chrysler matters already available through 
j Mr. Schreiber, thereby aggravating the present situa- 
I tion. Plaintiff's suggestion must accordingly be 
I rejected. Likewise, in referring to the matters .of 
I public record and nature of Mr. Schreiber's relation- 
ship with my firm and Chrysler, I can at best indicate 
the tip of the iceberg of confidential information he 
acquired and to which he had access. 


4 
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however, as K:. Schrelber worked' on many Chrysler matters j 
covering a broad range of Chrysler 's business, including I 

dealer cases and real estate matters — the very issues j 

presented by the instant case as well as many other very 

I 

isiportant matters. Mr. Schrelber 's characterization of our j 
position, on page 7 of his affidavit, is thus erroneous. , 
He was given great responsibility on some major litigation ' 
™*tters, including the Ezzes and Checker Motors cases cited 

I 

on pages 9-10 of his affidavit, played an important role in 

reviewing files, gathering facts and planning strategy and ! 

tactics in handling these cases and in deciding on the ! 

policy questions involved, and he met and spoke with senior 

Chrysler attorneys. Contrary to Mr. Gurney's recollection, ‘ 

I 

Mr. Schrelber was assigned in September 1966, immediately 
upon his return to my firm, to wrk with me on the Ezzes • 
case, which was one of the major Chrysler cases then in our ! 
office, and Mr. Gurney met Mr. Schrelber shortly thereafter ^ 
and worked with us on that case. 

While Mr. Schrelber admittedly also spent time 
on non-Chrysler matters, that fact cannot obsciure the j 

reality that he received confidential information from I 

Chrysler while he was working on its cases. f*x. Schrelber ^ 
claims that his participation on cer :ain of the Chrysler ! 

I 

cases was not meaningful in relation to this firm's involve- 
ment, or that he did less work on such matters than did | 
Mr. Gurney. (pages 10-11, 14 of his affidavit). That is | 
totally irrelevant, however, the issue being not what other ! 
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|j•••ociat•• did but whether or not Mr. Schreiber, during the 
course of his own perticipstion, may have received or been 
exposed to confidential information. 

! Mr. Schreiber's response appears to be that as an 
associate working on cases he did not receive any confiden- 
tial information, and a. 'an Mr. Hammond offers his gratuitous 
remarks, based on nothing but the remotest hearsay, that 
jcssociates in firms representing Chrysler generally do not 
receive confidential information (pages 7-8 of Mr. Hammond's 
affidavit). This, of course, is totally untrue and incred- 
ible. Associates of this firm, in handling cases or other- 

t 

wise assisting clients, are expected to, and do, seek out 

information from %diatever sources are appropriate, including 

files and employees of the client and this firm's own attor— 

* • 

neys and its files, it has been our policy at least as long 

• t 

as I have been connected w^th this firm for partners and ' 

i 

cssociates to freely discuss pending cases and to constantly 
exchange ideas, formally and informally, both with attor- 

i 

neys specifically assigned to the cases as well as | 

those who are not. Such discussions, for example, took 
place at meetings ‘of the litigation department, %rhich ! 

Mr. Schreiber attended. Mr. Schreiber concedes, on page 3 | 

of his affidavit, that he did research and drafted parts of 

f 

briefs for Chrysler .matters . Obviously we made evesry effort 
to fully acquaint him with the facts of the cases he was 
working on, and directed or authorized him to seek further 
information from the client, because his work would have 


been of little value if it were based on less than all the 



t 


!acts. Whlla our asaocl&tes generally do not convey such j 

I * * 

^confidential information to Mr. Haonond (see page 7 of his ^ 

jaffidavit ) t that is hardly a basis for concluding that | 

they do not possess the information. Mr. Schreiber obviously 

'obtained confidential information from ether attorneys in . ! 

I • i 

;this firm, from Chtysler employees, and from the files in • 

this office or received from Chrysler. I 

I 

While conceding that he had daily contacts with | 
other Kelley Drye attorneys and some contact with Chrysler | 
employees (page 15 of his affidavit) , Mr. Schreiber argues 
that his contacts with the latter was occasional, and he | 
singles out Keith oenkins, one attorney on Chrysler ’s legal ; 
staff, with whom he allegedly had no contact. Even if his ; 

i ptatement were true, there was nonetheless ample opportunity^ 

. & 

I 

to obtain confidential information from other attorneys in 
this firm without extensJ /e direct contact with client 
employees. 

But in fact Mr. Schreiber 's contact with Chrysler 
personnel was far more extensive than he concedes. While 
on page 15 of his affidavit Mr. Schreiber concedes only one 
meeting with "a former general counsel" for Chryslei; in- 
tending David W. Kendall, Esc., a Vice President, the fact j 
is that between Sept. 1966 and June 1967 Schreiber met with ^ 
Mr. Kendall and me on at least five occasions in connection ^ 
with the Ezres case alone, and on tw of those occasions ^ 
G. L. PhiJp, Esq., a member of Chrysler's legal department. 


% 
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pr«*#nt as wsll> In addition# aoaa of our racorda show • 
that ho had othor contacts with Chrysler attornays, includ- 
ing Mira D. Andarson, Esq.# with whom ha spoka many times, ■ 
also William Ruth# Esq.# and Mr. Philp. These attorneys 
all had offices in Detroit and were actively involved with 
E various Chrysler legal matters being handled by our office 

" I 

and otherwise. 

• I 

t 

« 

I 

The records also show that Mr. Schreiber spoke | 

1 

often with Roy Rose# an official of Chrysler Manhattan, a ' 

Chrysler idiolly-owned dealership in New York City on whose ^ 

• I 

behalf Schreiber did extensive work. Indeed, he was given 

responsibility for handling the whole gamut of legal matters* 

for Chrysler Manhattan, which were far from limited to | 

warranty claims. Mr. Schreiber conferred with H. P. Perris, | 

New York Regional Manager of Fleet Sales for Chrysler Motors, 

I 

and A. A. Glen, of the same office, in October 1968. He was! 
also in touch with Chrysler employees in the New York region- 
al office, including representatives who were in daily | 

contact with Chrysler dealers. And of course Mr. Schreiber ' 
received letters and other materials from Chrysler employees! 
which in all probability contained confidential information.* 

■ Mr. Schreiber is apparently confusing confidential 

business information with client confidential commun- j 

ications to an attorney. While, contrary to his I 

contention, he raceived a large quantity of even the | 
former with regard to Chrysler, he obviously received > 
an even greater quantity of the latter, and on a I 

day-to-day basis. 
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* I 

I 

108 a I ' 

I'Whil* the passage of time apparently dinned Mr. Schreiber's 
recollection of these contacts, the fact remains that con- 

nfidential information was received through then, and may ' 

( 

Khave been, or could be, consciously or unconsciously, used 
!by him in the suit at bar. i 

I While employed by Kelley Drye, Mr. Schreibcr 

^became familiar not only with his. own Chrysler matters at ! 

Kelley Drye, but also with the matters during his tenure 
handled by others of otir attorneys i his suggestion that ha 
lacked the curiosity to inquire about matters on which his 

I 

fellow-attorneys worked, that they failed to discuss their 
work with him, or that only partners knew about such other 
matters, is absurd. Indeed, Mr. Gurney, in his affidavit, 

I i 

concedes that he sought Mr. Schreiber's assistance on one J 
Dealers' Day in Court Act case, DiCarlo i may have spoken 
to him about the Buono case, another suit brought under 
that Act I and that .Hr. Schreiber may have done research on ' 
a dealer suit. Hr. Baum similarly concedes that he may ! 

have asked for Mr. Schreiber's assistance on the Chrysler 
Motors Corporation v. Estree Corporation case. It is I 

equally apparent that other attorneys with this firm, in . 
addition to Messrs. Gurney and Baum, freely discussed their 
work for Chrysler with Mr. Schreiber.* 

* While the Gurney and Baum affidavits seek to play down 1 
the extent of Mr. Schreiber's representation of Chrysler, 
the simple fact is that neither of those affiants was 
familiar with the full scope of Mr. Schreiber's activities, 
nor is either in a position to state what Mr. Schreiber 
did not do or learn. Indeed, both Mr. Gurney and Mr. Baum 
are obviously working solely from meir>ory, and "without 
the benefit of time records” (page 2 of Nr. Gurney's 
affidavit). Further, Mr. Gurney, contrary to his sugges- . 
tion, was not the only associate in this office working | 
on dealer suits. 

J 

j 

^ 
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Nr. 8chr«ib«r'a faalliarity with Chrysler matters 


?in the office not directly worked on by him is further 


apparent from the fact that while here he was in charge of 


{'organizing s library or special file consisting of litigation 


memoranda and forms in the office. Re could not have per- 


il formed that ftinctlon very well without becoming familiar 


fwith most of the Chrysler cases. The fact that he was 


igiven such i^n assignment also shows that he was given respon- 
[sibility and tru'tted. 

The pointr in brief, is that whether or not speci- 
fic conversations are now recalled, it is virtually certa'.n 
ithat Nr. Schreiber was able to and did discuss with fellow 
attorneys or Chrysler employees luany of the Chrysler matters 
worked on by Kelley Drye during his association, including 
iTAny dealer end real estate matters. Any assumption that 
confidential information did not thereby pass to him is 
both unrealistic and contrary to the irrebuttable legal pre- 

I 

sumption tiiat attorneys in one firm share infcrmation with 
one another. 


Nr. Schfeiber argues, on page 16 of his affidavit, 
* Ithat information contained in the files of this firm should 


i 




f,not be in^uted to him because he did not rifle the files or 


: pilfer information. • We do not, of course, need to contend 
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! I 


that he did, yet in the course of his vrork on Chrysler matters 
the undoubtedly had occasion to examine and study Chrysler 

r I 

[files in other matters that may have appeared relevant to 
this work, ffhile it might be difficult, if not iBg>ossible, 
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at this point to identify specific files that he went 

I 

through, it is uost likely that he received confidential 
information' from our files, that has bee*', ct' %ft>uld be, useful 
in the suit at bar. The point is that in the face of a 

I 

substantial question of whether or not confidential infcrma- ' 

j * 

tion has been or will be actually misused, the only safe way 
to assure the confidentiality of client communications and 

I 

the appearance of propriety is for the Court to disqualify 
Bammond a Schreiber. 

! 

On pages 12-13 of his affidavit, Mr. Schreiber 

I 

disputes my contention that while an associate in my firm 

I 

he may have influenced Chrysler policies or practices. Mr. 

I 

Schreiber 's professed modesty on this and other issues, . 

however, misses the point, as Chrysler's policies and | 

practices are often influenced by legal advice, and Mr. j 

Schreiber, during his tenure with us, helped shape that j 

legal advice in many ways on many occasions — both in j 

I 

{.-ipers that he himself drafted, letters or other material j 
that he sent to Chrysler, and in being consulted on other 
matters. My statement to that effect is therefore neither 
inaccurate nor exaggerated. 1 especially recall that he 
was influential in giving advice regarding modification of 
some important nationwide programs Chrysler was reviewing 
and revising, and that he was given responsibility for 
discussing the advice directly with Chrysler pei 30nnel. 


f 
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• Hainmond-Schreib*r Collaboration 



Since Hannond t Schraibar have triad to couvey the 
inprassion that thay had no profaasional contact with each 

I 

other until 18 montha after Mr. Schraibar left our firm. I 

t 

think it incumbent on me to convey to this Court the true 

facts — facts which are curiously omitted from, or mia- 

{Stated in. plaintiff's papers. As noted above. Mr. Schrelbor's 

association with Mr. Hammond began not in August 1970. as , 

both of those gentlemen have stated in their affidavits. j 

■but rather by November or December 1969 at the latest. 

1 ! 

iciear evidence to that effect is the complaint in an action . 

'entitled Pearlman v. Markin, et al. . 69 Civ. 5397. an action 

|in the United States District Court for the Southern District 

I • 

'of New York. A copy of the complaint is annexed hereto as 
I ■ I 

Isxhibit "A". As the Court will note, the complaint, filed 

■on December 5. 1969. was brought by Mr. Schreiber. of j 

i '. 

Mhite Plains. New York, as attorney for plaintiff, and by 
,Mr. Hammond "of counsel".* In view of the length and com- 

I ' 

I plexity of that pleading, it appears that Mr. Hammond's 
collaboration with Mr. Schreiber on that action must have ^ 

commenced well in' advance of December 5. 1969 — probably ^ 
no later than about Novc.nber 1969. or within 9 months after , 
iMr. Schreiber left my firm in February 1969. Mr. Schreiber's 
'claim, on page 4 of. his affidavit, that his association with 

l_ ^ 

• Mr# Schreiber claims^ on page 4 of his affidavit, that 
his practice in White Plains. New York was "far from 
New York City" , yet as the Pearlman complaint makes 
I clear, it was within easy reach of a Federal Court in 
I New York City. It is also noteworthy that, contrary 
to Mr. Schreiber's contention, his practice while in 
Nhite Plains was hardly limited to criminal or negli- 
R gence matters (also on v^ge 4 of hio affidavit) . 
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Mr. Hammond did not constitute a awitching of sides because 
it began "eighteen months" after leaving Kelley Drye is | 
thus untrue. ! 

I 

I 

Indeed, the impropriety of the Hasmond'Schreiber 
association from its very inception is further evident from 
the fact that a dealer's action against Chrysler Motors and 
|i Chrysler Corporation, in which Mr. Hammond represented the 
plaintiff and my firm represented the defendants, was not 
disposed of until November 26, 1969, just one week before 
Hammond and Schreiber jointly filed the Pearlman complaint. 
The dealer's case to which I refer, which will be further 

I 

discussed below, is Long Island Motors, Inc, et al. v. 

. I 

Chrysler Motors Corporation and »-.>ryilT Corporation . As 
I will be demonstrated below, the Long Island Motors case 
I had been in the Keiley Drye office from November 1966, or 

I 

for more than two years of Mr. Schreiber 's tenure, and it 

I 

raised issues relating to confidential Chrysler practices 
that were within Mr. ^.chreiber's ken while in our employ. 

I 

A copy of the stipulation of dismissal in that case, so 

I 

ordared on November 28, 1969, is annexed hereto as 
Exhibit "B". 

The impropriety of the Hammond- Schreiber collabora* 

I * 

ition is further illustrated by the use of infonnation 

I 

I obtained by Mr. Schreiber at Kelley Drye as the basis oi 
! allegations in the Pearlman complaint. Pearlman was‘ a 

I derivative suit against Checker Motors Corporation, one of 

I 

!the named defendants therein) Checker, of course, was the 
I plaintiff in the Checker Motors Corporation v» Chrysler 
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Corporation and Chrvler Motors Corporation auit being 
rhandled by my firm, on which Mr. Schtaiber worked together 
^with Mr. Gurney for hundreds of hours during his association 
fwith us. Indeed, on page 9 of his affidavit, Mr. Schreiber 
characterizes Checker as "the primary Chrysler case that I 

[worked on while at Kelley Drye." Copies of pleadings in 

!; 

>the Checker case, together with my affidavit tnerein sworn 
,_to on October 24, 1967 (without Exhibits), aie annexed 
! hereto as Exhibit *C". 

1 ^ 

i I submit that allegations contained in the Pearlman 

|co^laint, as well as knowledge of Checker's and Chrysler 's 
loperations and practices reflected therein, derive in large 

rP*rt from information acquired by Mr. Schreiber while working 

i! 

j,at Kelley Drye on Chrysler matters, and particularly the 

j Checker case — including information uncovered through his 

i 

|own efforts and research and those of other Kelley Drye 

I 

I 'attorneys or Chrysler employees, as well as information 
obtained from Checker through discovery and other proceed- [ 
Ings. While my contention cannot be fully documented without 
j*‘*vsaling a great deal of confidential matter transmitted to 

F . Schreiber while at Kelley Drye, which I will not do, ' 

ere is convincing evidence to this effect on the face of 

^some of the papers filed in the Checker case. It should be 

understood, however, that only a small fraction of Mr. 
f : 

Schreiber 's knowledge of Checker and Chrysler operations 

P 

j.obtained through his work at Kelley Drye is reflected in the 
[papers from that suit. 

I One allegation in the Pearlman complaint stems 
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* directly from Chryrler's counterclaim in the Checker suit. 

•I 

ij Zn paragraph 21 of the Pearlman complaint, plaintiff allege « 
''that Checker's taxicabs were sold, for the most part, to 

'I ' 

!! captive operating subsidiaries, or to other companies which, 

*1 

.j because of tying arrangements in connection with the sale 

■•of medallions by a Checker subsidiary, were required to 

Ij 

ij acquire Checker taxis. As the Court will note, those very 
I' allegations are set forth in paragraphs 10-32 of Chrysler 's 

I 

'! counterclaim in Checker, and the sale of medallion issue is 

,1 

also mentioned at pages 12-14 of my annexed affidavit. 

!l i 

• I ' I 

other allegations in the Pearlman coir.plaint derive 

I 

' from various defenses used by Chrysler in the Checker 
'' action, which were studied, and even developed in part, by 
Mr. Schreiber while acting on Chrysler's behalf at Kelley 
Drye. For example, a primary theme of the Pearlman complaint 
relates to the inefficiency nf Checker's manufacturing and 
geles operations and ^.he losses resulting therefrom (see, 

* I 

for exaiiiple, paragraphs 16-17, 19 and 23 of the complaint 
therein) r yet these were precisely among the issues developed 
at my firm in defending against Checker's motion for "partial 
summary judgment"- in the Checker suit, asref lected.at pages 
9-11 of my affidavit therein. Similarly, the inadequacy of 
the Checker taxicab and Checker's failure to honor its 
warranty are alleged in paragraphs 22 and 24 of the Pearlman 
I complaint, and those allegations mirror the work done at 
Kelley Drye, as reflected in statements appearing at pages 
I 11-12 of my affidavit in Checker . Further, Checker's loss 
I of business as a result of "hostile and vindictive conduct" 


L 
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y itt bfficars, allagcd In paragraph 26 of th« Pearlman 

. I 

;coffiplalnt» is derivad from trark dona at Kallay Drya« aa j 

I 

Tcflactad at pagas 14>15 of my affidavit in Checker. > 

I 

Evan BK>ra noteworthy are the allegations in i 

I 

paragraphs 19 and 20 of the Pearlman complaint dealing with 
|tha operations and profitability of Chrysler and the other 
automobile manufacturers as compared to the operations and 
profitability of Checker. One of the important issuSs in 

I 

the Checker case concerned negotiations between Checker and 

t 

I 

|Chry8ler and the prices at which Chrysler might sell parts 
jto Checker# and it is obvious that on the basis of knowledge 
|of our investigation of these issues and Chrysler *8 confiden- 
ttial information that the main elements of these allegations 

I 

.were made and that information gained by Mr. Schreiber as \ 

I 

I Un attorney for Chrysler was useful in drafting these allega- 

I 

tions and would be helpful in any attempt to prove them. 


I In view of Mr. Schreiber 's obvious use in Pearlman 

of information obtained while working for Chrysler at Kelley 
Drye# it is %rorth noting that neither this firm's nor | 

Chrysler 's consent to use of such information was sought by 

him.* I 


Subsequently, during the course of the Pearlman litigation, 
plaintiff subpoenaed Chrysler and its recorcis with regard 
to the Checker suit against Chrysler. We objected to 
the subpoena, on the primary ground that plaintiff's • 
attorneys were disqualified. See paragraph 1 of our 
objections, a copy of which is annexed hereto as Exhibit 
*0". In light of our objections, plaintiff did not press 
for compliance with the subpoena. i 
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Th« collaboration of, Maaars. Hammond and Schreibcr 


ijin the Pearlman case# X submit# affinnatlvely disproves 
!! plaintiff 's claim herein that the partnership of those 


gentlemen consists of Mr. Hammond# as the expert# and Mr. 


1 


Schreiber# as the young attorney lacking both expertise and 


''confidential information# and hired merely to assist Mr. 


|. 


Hammond (page 4 of Mr. Schreiber 's affidavit; page 8 of Mr. 


I 


Hammond's). It is evident# rather# that the collaboration 


jifrom its inception was based# at least in part# upon con- 

ll 

iifidential information obtained by Mr. Schreiber at my firm# 


i|as in Pearlman. There is every reason to believe that the 


confidential information received from this firm by Mr. 


: Schreiber has continued to be a basis of ttieir relationship. 




Indeed# it should be noted that Mr. Gurney acknowledges 


iithat in the Fall of 1969# while he was an associate in our 


firm representing Chrysler and Mr. Hammond was its adversary 
in the Long Island Motors -case, Gurney recommended Mr. 
Schreiber# with whom he had worked in our office on the 

r 

I Checker case# to Mr. Hammond# who# we are told# was looking 
I for an attorney merely to do the "drudgery of litigation”. 




Shortly thereafter# Schreiber r.nd Hammond filed the Pearlman 
case against Checker# while Gurney was still in our office 
handling the Checker case for Chrysler. 


li 


Yet another illustration of the fact that Mr. 


! Schreiber' s collaboration with Mr. Hammond was improper from 


its inception is that it constituted a dramatic switching of 
i| sides by Schreiber in the midst of a struggle between 
Chrysler and its dealers. That struggle entered a new phase 
in or about October 1966# just after Mr. Schreiber 's return 




k 
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(to Kolloy Dry* fro* his judicial cl*rk*hlp» with th* foroa- 
ftion of Matropolitan Znd*p*nd*nt Dodg* Daalara Association 
|,in Maw York for tha purpoaa of prassing griavancas against 
fChryslar. (Saa naws clippings annaxad harato as Exhibit 

Tha qusstions raisad and potantial problams involvad 

t: 

|;ia thosa articlas wars givan considaration by our fim and 

f 

|w*ra discus aad with Chryslar parsonnal as to possible courses 
l^of action that could ba taken. Tha dealers* group has been 

I'succaedad by tha Independent Dealer Conanittaa Dedicated to 

1 * 

j. Action ("ZDCDA") which is apparently represented by Ranaond 

I* Schraiber (sea dealer affidavits attached to plaintiff's 

■jjpapars). As an associate in our offic*( Mr. Schraiber could 

I* hardly not be aware of the growing "Dodge Dealer Rebellion", 

! and of tha spate of dealer litigation against Chryslar that 

li 

f- followed, soma of which was handled in our office and nost 

I 

[of which was the subject of consultation by Chryslar with 
four fins. Schraiber himself was Involvad in soma dealer's 
• '.suits, and his statement, on page 4 of his affidavit, tliat 

fc 

[his awareness of dealer litigation was remote until August 

s 

ri970, is a blatant misstatement. The dealer cases handled 
[by my firm will be further discussed below but, as already 

roted, plaintiff's attorney in one such suit was Mr. Hammond.* 

I 

The "Dodge Dealer Rebellion", with its attendant 
litigation, has continued through these associations ever 

J • 

since, with stany attorneys in addition to Mr. Hammond 


[* Mr. Schreiber's claim, on page 13 of his affidavit, that 
f he had no ides, of who Mr. Hammond was until after leaving 
^ Kelley Drye is hard to believe not only because of Mr. 
f Basnond's involvement with my firm as an adversary in the 

I ^nq Island Motors case, but also because Mr. Hammond was 
bimself deposed tor three days in early December 1966 — 

; a natter much discussed by my firm's associates at that 
¥ time. 


II- . 
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I rsprsaanting th« dealers, yet Mr. Schreiber has seen fit 
|j to take his confidential knowledge of Chrysler to the 

I opposing camp, and to tean up with the dealers against the 
client for whom he formerly worxed. It is of particular 

i Interest to note that all five members of the dealers' 
■tearing committee mentioned in the Automotive News article 
dated October 17, 1966 (part of Exhibit "E* hereto) — 
jj Harold Reese, Malcolm (Mel) Davis, Martin Frankel, Erwin 
Lutser and Raphael Cohen — are among the dealer affiants 
on the instant motion claiming that Mr. Hans.>nd's repre- 
sentation is indispensable. 

In addition, the dealerships headed by five of the 
dealer affiants on this motion wore plaintiffs in a suit 

( 

against Chrysler Motors that my firm handled while Mr. 
Schreiber was employed here. The suit is Ace Dodge, Inc., 
at eX, V. New York Region Dodge Advertising Association. 


I flC i t Index No. 14855/67, a suit in the Supreme Court of the 
State of New York, County' of New .York. A copy of pleadings 
therein is annexed hereto as Exhibit "F". The dealer affi- 
ants herein are represented among the plaintiffs in that ' 
case, as follows i Davis (Stw Sales Co., Inc.), Charles P. ' 
Gallagher (Gallagher's Inc.), Frankel (Tremont Dodge, Inc.),' 
Philip P. Buxbaum (Phil's Auto Sales) and Lutrer (Stapleton 
k Schreider Motor Sales, Inc.). I 

I 

• « 

In short, Mr. Schreiber arj the firm of which he 

is a partner are now representing, in various grievances 
with Chrysler, the very organisers of, as wall as partici- 
pants in, the "Dodge Dealer Rebellion" which Mr. Schreiber ' 

I 

for almost 2 1/2 years experienced and lived through as an 
attorney for Chrysltr. If that does not constitute a 

* t 

switching of sides, I do not know what does. { 


I 



1 


j 
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8om of the Case* in which Nr. Schreiber 
we involved while at Kelley Drye 

I 

Plaintiff has devoted much of its argument to the 
contention that Mr. Schreiber 's activities in my firm were 
totally unrelated to the suit at bar -- a dealer's action 
against Chrysler based upon a real estate claim and the 
Dealers' Day in Court Act (IS U.S.C. $1221, et seq.). The 
fact is, however, that Mr. Schreiber himself did wrk on 
matters related to the issues in the case at bar, and that, 

t 

in addition, he in all probability obtained further confi- 
dential ir formation on the relevant issues from cases that 
he was not working on directly, but that were being handled 
by fellow attorneys at Kelley Drye during his association. 
Such confidences are irrebuttably presumed to have been 
shared by all attorneys in the firm, including Mr. Schreiber, 
in recognition of the actual fact as to our firm that attor- 
neya freely discuss their work with one another, ^.r. 

! 

Schreiber thus became intimately familiar with a very wide 
range of Kelley Drye work for Chrysler. Some of the more 
relevant cases will be discussed below. I 


I 

» 


On page 10 of his affidavit. Nr. Schreiber concedes 
that he may have worked on Chrysler dealer cases while at 

i 

Kelley Drye. Although he tries to minimize his participa- 
I tion, Z don't think any lawyer can only partly represent a 
client, and no matter how large or small his role or parti- 
cipation, he owes the same duty to the client. One of the 
I Chrysler dealer matters on which Mr. Schreiber did, in fact, 

I work, apart from those matters recited in his and supporting 

t 

affidavits, are Rocco Motor Sales Corporation v. Chrysler 
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Motors Corporation , a dealer's suit seeking substantial 
damages, in the Supreme Court of the State of New York, 
County of Westchester, Index No. 5120/1967; apparently • 

among the items of damages sought by Rocco were its costs 
respect to "maintenance, improvement and operation” 

I 

of its dealership premises (paragraph 8 of the complaint)'. 
Mr. Schreiber was also involved in Bayside Motors, Inc. et 


al. V. Chrysler Corporation, Chrysler Motors Corporation . 

*1» , 61 Civ. 1094, in the United States District Court 
for the Southern District of New York, a dealer's suit 

I 

alleging, inter alia, like the case at bar, breach of the 
Dealers' Day in Court Act, (relied upon in the third and 
fifth claims in the complaint therein,) and breach of con- 
tract. In their separate answers, Chrysler Corporation and ' 
Chrysler Motors pleaded as affirmative defenses both the 
unconstitutionality of the Dealers' Day in Court Act, and 

I 

the failure of plaintiff to comply with that Act. Signifi- 

I 

cantly, the fourth claim in the Bayside complaint alleged 

I 

breach of contract by Chrysler Corporation and Chrysler 

t 

Motors, among other things, in failing to assist the dealer 
* i 

"in effecting an orderly and equitable disposition, by sale 

or lease" of the dealership premises. (paragraph 37 of said 

complaint) . i 

I 

I 

Contrary to assertions in plaintiff's papers, Mr. 
Schreiber was also involved in the dealer's suit brought by 
his present partner, Mr. Hammond, Long Island Motors, Inc. 


et al. V. Chrysler Motors Corporation and Chrysler Corpora- 


tion, an action for several million dollars damages for 
breach of contract and other matters. Mr. Hammond's com- 
plaint therein, interestingly, raised several issues on which 
Mr. Schreiber developed an expertise with this firm; in | 
paragraph 12 of the complaint, Chrysler Motors' sales ! 
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policies regarding taxis (acknowledged on page 9 of Mr. 
Raanond's affidavit to have been learned by Schreiber while 
with my firm), and in paragraphs 15-16, the relations 
between defendants in the Long Island Motors suit and 
Chrysler Manhattan — a wholly-owned dealership incorporated 
through Mr. Schreiber 's efforts with us. (See also pages 
3-5, 7-8, and 10-12 of defendants' amended answer). None- 
theless, as already noted, Mr. Schreiber 's collaboration with 
Mr. Hammond was well underway one week after discontinuance 
of that suit. j 

Copies of pleadings in Rocco , Bayside and Long ' 

Island Motors are annexed hereto as Exhibit "G" . 

Apart from the dealers' suits discussed above. 

Nr. Schreiber did work on Chrysler real estate matters, and, 
regardless of his own allegations and those of Mr. Baum, 
he was involved in the Chrysler Motors Corporation v. Estree 
Company, et al . case in the Supreme Court of the State of •’ 
New York, County of Westchester, Index No. 12419/1967. 

I 

Contrary to the description offered by Messrs. Schreiber 

i 

and Baum, that case sought a declaratory judgment and 

• ) 

specific performance of an option by Chrysler Motors to 

I 

lease not a vacant lot, but rather real estate upon which ' 

three dealership premises were located — a Chrysler- I 

Plymouth dealership, a Dodge dealership, as well as a 

Chevrolet dealership. (See paragraph 4 of the complaint, a 

copy of which, together with other pleadings, is annexed ' 

, 1 

hereto as Exhibit "H".) The property was intended by | 

i 

Chrysler Motors for use as "an automobile sales and service 

« 

establishment* (paragraph 1 of form of lease, part of 


22 - 
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li 


Exhibit 2 to the complaint) . Also significant about Estroc 
is that a possible Dealers' Day in Court Act suit in con- 
nection therewith was one of 'the concerns involved in its 
handling, and in fact such a suit did finally materialize 
in Crabtree Motor Sales, Inc, v. Chrysler Motors Corpotatlon . 
71 Civ. 2359, in the United States District Court for the 
Southern District of New York. i 

Mr. Schreiber also represented Chrysler real estate 

1 

interests in matters related to the Chrysler-owned Circle 

il 

' Hotel, including a litigation entitled Polk v. Cross S Brovn 
Co. , a suit in the Civil Court of the City of New York, 

I County of New York. He thereby became familiar with some 
^ of Chrysler 's practices as a landlord. A copy of the plead- 
ings in that suit is annexed hereto as Exhibit ”1". ! 

• i 

Further, Mr. Schreiber worked on very many addi- 

i| tional Chrysler matters of various sorts, and, contrary to 
the impression he seeks to create in his affidavit, devoted 

I 

well over one thousand hours to work on Chrysler matters. 
Indeed, he devoted hundreds of hours to just the Checker 
i suit. That suit, incidentally, involved a much broader range 
of issues than acknowledged by him, covering many aspects of 
Chrysler' 8 operations and activities throughout the country, 
and Mr. Schreiber 's work Ou it was more extensive than he 
i concedes. Most important, that suit specifically involved 

,i I 

,j an issue as to the nature of Chrysler's relations with its 
dealers, and Mr. Schreiber was most active and instrumental 


il 


in Chrysler's convincing the courts that, contrary to Checker'! 
allegations in paragraphs 8 and 14(f)(i) of the complaint. 
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th« Chrysler rebate plan operated without participation of 
Chrysler dealers, (page 10 of Mr. Schreiber's affidavit). 

|The question of Chrysler dealer involvement and its relation- 
j ships with its dealers was clearly a part of that case, as 
Checker contended that their relationship resulted in a 
violation of the Sherman Act. 

Finally. Mr. Schreiber also worked on numerous 
I warranty cases, suits by car owners against Chrysler and 
frequently a dealer as well, and through those cases, small 
in dollar-amount though some of them may have been, he 
became exposed to. and familiar with, many aspects of 
Chrysler 's relations with its dealers. Indeed, in many such 
cases cross-claims are asserted between Chrysler and the 
dealer, or Chrysler is often brought into the «*uit as a 
third-party defendant by the dealer. The warranty cases, 
therefore, often become suits in which Chrysler Motors and a 
dealer have adverce interests. 


Some of the Chrysler Matters Being 
Handled at Kelley Drye during the 
Period of Mr. Schreiber's Association 


During the period of Mr. Schreiber's association ^ 

with us. my firm handled numerous Chrysler matters, including 

many dealers' suits. Among the Dealers' Day in Court Act 

suits being handled by us at that time, two have already been 

)• 

cited in the affidavit of Mr. Gurney. DiCarlo v. Chrysler 
Motors Corporation. 68 Civ. 163. was a suit in the United ! 
States District Court for the Southern District of New York I 
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I'Bceklng deunages and injunctive relief, based on Chrysler 

i^Motors* alleged violation of that Act. In its answer Motors 

!{ 

Impleaded, inter alia , the unconstitutionality of the Act 
(sixteenth defense), plaintiff's non-cpmpliance with the Act 
(fourteenth defense) , and also raised defenses relating to 
!the interpretation of the Act (second and third defenses) . 

|l 

Ia copy of pleadings in that suit is annexed hereto as - 

l. • 

'Exhibit "J". As noted above, Mr. Gurney, who wor)ced on 
jPiCarlo , states in his affidavit that he sought Mr. 
Schreiber's assistance on the case. 



I The other Dcalerr. ' Day in Court Act suit cited by 

rMr. Gurney is Buono Sales, Inc, v. Chrysler Motors Corpora 


^ tion and Chrysler Corporation . A copy of pleadings in that 
suit is annexed hereto as Exhibit "K". In Buono , as in 
Bayside and DlCarlo , the Chrysler defendants pleaded as a 
defense the unconstitutionaLlty of the Dealers' Day in Court 
Act as well as plaintiff, s non-complaince therewith (see 
final two pages of the answer) . One of the items of damages 
apparently sought by Buono, li)ie Rocco, was the amount spent 
"in connection with the maintenance, improvement and opera- 
tic;." of the dealership premises (paragraph 9 of the com- 
Iplaint) .* 

Another dealers' ;juit in this office during Mr. 
Schreiber's tenure was Levenson v. Chrysler Corporation and 


Chrysler Motors Corporation, a suit alleging breach of .the 


•Whereas the Buono answer. was not drafted by our firm, we 
!were, during Mr . Schreiber ' s association, actively involved 
in that case. • 
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New York Dealers' Day In Court Act# General Business Law 
1197, et seq. A copy of pleadings in that suit is annexed 
hereto as Exhibit ”L".' As the Court will note, the defend- 
jants pleaded the illegality of the statute relied upon by 
ithe dealer, (paragraphs 8-10 of the answer). 

VBTtner dealers' suits being handled by this firm 
during Mr. Schreiber's association included Riteway Motors , 
* Inc. V. Chrysler Corporation , an action seeking substantial 

j ' 

I damages brought in the Supreme Court of the State of New j 

York, County of Kings, Index No. 2475/1967, and Young Motors , 
Inc.t V. Chrysler Motors Corporation , Civil Action 20031 in 

I 

!this Court. Copies of the pleadings in those cases are J 

annexed hereto as Exhibit ”M" . 

At the same time, this firm was actively engaged 

I 

In handling various Chrysler real estate matters, including 

! 

several transactions for the leasing of property by Chrysler 

! 

Realty for sublease to Chrysler dealers, as well as other 

. i 

lease negotiations; landlord- tenant problems, including ; 

I 

proceedings for tax reductions; and tax assessments on real ^ 
property. One case of interest is Chrysler Motors Corpora- 
tion V. Urban Investing Corporation, 64 Civ. 3842, in the 


I 

United States District Court for the Southern District of 
Now York, an action growing out of a lease of real property 

I 

by Chrysler Motors for the purposes of constructing an \ 

automobile dealership, (paragraph 8 of the complaint, a j 

I 

copy of which is annexed hereto as Exhibit "N"). That case, | 
of course, arose out of the same kind of transaction as is i 
involved in this case, i.e., the relocation of a dealer, and 
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the Chrysler files relating to it would in all likelihood 
reveal confidential information concerning such matters as 
are involved in this case. Also of interest is Chrysler ! 
Rotors Corporation v. RGR Associates , in the District Court ’ 
of the County of Nassau, Third District, Great Neck, Index • 
|no. 231/1967. In that case. Motors was a lessee of certain 
premises which it sublet to a dealership and sued the land- 

I 

lord to recover the cost of repairing those premises. A j 
copy of pleadings in that suit is annexed hereto as Exhibit 

I 

" 0 ". 

In addition, as pointed out in my prior affidavit, ' 

I 

this firm was actively engaged in reviewing a major financing 

I 

undertaken by defendant Chrysler Realty in its initial stages, 
and thereby became familiar with many aspects of Realty's ! 
structure, corporate set-up and operations. 

It should also be remembered that Mr. Schreiber 
was representing Chrysler at the very time the Dealer 
Relocation Agreement and Lease Agreement between Motors and | 

I plaintiff — documents underlying the present suit — were ^ 
being negotiated and executed, 

D-jring Mr. Schreiber 's absence from this office 
jfor his judicial clerkship, the firm also became involved ■ 

I j 

with dealer relocation problems with regard to two dealer- 
ships — Babylon Chrysler Plymouth, Inc. ("Babylon"), and j 
Theodore Chrysler Plymouth, Inc. ("Theodore") , a predecessor | 

J 

to plaintiff herein. Mr. Schreiber may well have been 
informed of these matters upon returning to Kelley Drye in i 
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th« Fall of 1966, With regard to Babylon, this firm was 
Involved in the dealership's relocation to new premises. ^ 

Ion executed a Dealer Relocation Agreement during Mr. | 

1 

.Schreiber's association with us, in October 1965, and subse- 

I 

e"»tly commenced suit against Chrysldr in a suit entitled 
Babylon Chrysler Plymouth, Inc, v. Chrysler Motors Corpora- * 


tlon and Chrysler Realty Corporation , a suit in the Supreme 
Court of the State of New York, County of Suffolk, which 1 
suit, like the present one, alleges an oral agreement to 

I 

lease real property for a 25-year period, in reliance upon * 

Dealer Relocation Agreement. A copy of pleadings is ! 

annexed hereto as Exhibit "P". The Babylon suit has been ' 

I 

;claimed by Mr. Hammond to be very similar to the case at bar 
(at pp. 2-3 of his affidavit in support of his motion dated 
•August 9, 1973, and in telephone conversations with my | 

associate Ezra I. Bialik). Further, the complaint herein [ 
makes allegations regarding other dealers (paragraph 5) , and * 
it thus appears that plaintiff is seeking to make the events 
of Babylon , apparently including matters related thereto I 
considered by this firm, an issue in this very case. | 

With regard to Theodore, this firm was involved in ' 
efforts by Chrysler Motors to relocate that dealership, then ^ 
located on the same premises where plaintiff later did busi- 
ness until its relocation in 1968. Chrysler, in July 1965, 
obtained an option to purchase certain property in Port ' 

i 

Jefferson, New York, and executed a Dealer Relocation Agree- ' 
ment with Theodore for the latter to move to a new facility 
to be erected thereon. Chrysler subsequently exercised its 
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option but the optionors balked, and this fir® proceeded to 

bring suit against them for enforcement of the option. That 
I I 

.action is entitled Chrysler Motors Corporation v. VJicks ■ 


and a copy of the complaint is annexed hereto as Exhibit "Q". 

I 

( 

i In view of just those few Chrysler matters listed 

j above, on which Mr. Schreiber himself or hie fellow attorneys 

I 

ib is submitted that plaintiff's attorneys must 

i' 

cloarly be disqualified in the present action. j 

I 

On page 6 of his affidavit Mr. Schreiber states 

I 

that the existence of other dealer suits against Chrysler 
based on issues comparable to those raised herein demon- i 

, I 

sbrates that confidential information was not a pre-requisite 
I for bringing the present action. Yet that is immaterial to ' 

I the questions posed by our motion t Have Hammond t Schreiber,' 

‘ I 

whether consciously or not, used confidential information in ' 

bringing the present action, in drafting pspers or planning ^ 
|tho tactics for it, or could they do so in the course of j 
future proceedings herein; further, is there a sufficient I 
jlikclihoo^ of such an occurrence so as to taint this action | 

with actual impropriety, or is there in any event an appear- ' 

I 

jance of impropriety? The answer to those questions, I main- ‘ 
tain, is clearly affirmative. 


The Alleged Problem of 
Widespread Disnualif ication 
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!i country handling Chrysler cases. That argument is totally 

I* 

ij inapposite, however, because Kelley Drye is not any firm 
|| doing Chrysler %iork, nor was Hr. Schreiber any associate 

V 

I'with this firm. As noted in my prior affidavit, this firm 


i; is "Counsel” to Chrysler Corporation, and has been so desig- 

!• 

: nated on the Chrysler annual reports since Mr. Schreiber 
i, came to work with us; no other law firm is so designated. 

j| (See for example the third from the last page of the Annual 

I' 

jj Report for December 31, 1967, a copy of which is annexed j 

I- * 

‘•hereto as Exhibit "R".) As "Counsel", we have participated 

’’ I 

il in a far broader scope of Chrysler activities than local 

I! . ! 

i' attorneys, and we have continually received a great deal of . 

i 

confidential information from the Chrysler companies on a 

11 ‘ 

I. very wide range of their practices. It /ollows that the 

i! • 

ji problem of disqualification is potentially far more serious 

(I • ! 

jj with this firm than with local attorneys for Chrysler. Even 
|! so, while a former associate of this firm might not be ! 


i< automatically disqualified if he had tiever done any work for 
Chrysler and had never discussed Chrysler cases- with others 
or reviewed Chrysler files, that would not help Mr. | 

Schreiber, who devoted well over one thousand hours to work 

I 

on Chrysler matters, apart from any time he might have spent 

« 

in casual conversation about Chrysler with other attorneys 

t 

i 

I or Chrysler employees. The suggestion on page 7 of Mr. 

j • 

•I Hammond's affidavit that Mr. Schreiber had only "peripheral . 

I : 

' contact" with Chrysler is thus absurd. Accordingly, for the 

: • 

j. purpose of the present notion the issue before the Court is 

h . 

! merely whether Mr, Schreiber, who was very active repre- 

I' ! 

|| senting a broad spectrum of Chrysler interests while | 


I 
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;i 

imployed by the only firm in the country designated as 

|i 

'."Counsel” to Chrysler, is subsequently disbarred from partici- 

i! 

pating in the present dealer suit against that former client. 

i 

* * 

j Mr. Haimnond’s Claimed Expertise 

I The papers of plaintiff's counsel charge us with 

il 

J:a motive of seeking in fact to disqualify not Mr. Schreiber 

i| 

,:but rather his partner, Mr. H 2 unmond, who describes himself 
in his self-flattering affidavit as being virtually the 

jonly attorney in the United States representing dealers. 

II 

'This charge as to our motivation is totally incorrect, and 

» 

' there is not a single item of evidence to support it. The 

II basis and motive for this motion are Mr. Schreiber's former 

j activities on Chrysler 's behalf* and not Mr. Hammond's claimed 

i e>.pertise. Further, the factual assumptions underlying 

i i 

plaintiff's charge are untrue. Mr. Hammond, of course, is 

only one of many attorneys bringing dealers' suits against 

automobile manufacturers. Indeed, of the many dealers' * 

suits agninst Chrysler handled by this firm, Mr. Hammond was 

t 

the attorney on only one case prior to present action. . 

Attorneys other than Mr. Hammond brought on all of the ] 

dealer suits cited in this affidavit, except only the Long 

I ; 

; Island Motors case. Even Mr. Schreiber notes (on page 6 

II of his affidavit) that other dealer suits involving similar 

l! 

j; Issues have been brought in other courts, presumably by 
[I other attorneys, and the Babylon case, said by Mr. Hammond 
Ij to be similar to the case at bar, is being nandled by a 
jl different attorney. It follows that Mr. Hammond's claim of 
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N 

; indispensablllty totally ignores reality. In addition, as 

|i 

.already noted, Mr. Hanmond's charge assumes that he is the 
|;only attorney in his otm firm having any knowledge of auto- 
j^Biobile natters, whereas ve have demonstrated that Hr. 
jschreiber's knowledge gained at Kelley Drye has been a basis 

It 

>^^of the Hammond-Schreiber collaboration from the very 
'beginning. 


|| Much is made in the answering papers of Hr. 

1 ' 

I Hammond *8 alleged expertise in dealer's suits and of the 

i 

[need of dealers for his knowledge. Thus, several dealers 
jhave submitted identical speculative affidavits relating 
I their alleged need for Mr. Hammond. Plaintiff's president 
I^is said (on page 9 of Mr. Hammond's affidavit) to have sought 
lout Mr. Hammond because of his reputation, although there is 

r 

no proof that plaintiff had not sought other counsel first. 

As already noted, many other attorneys have experience in 

I • * 

dealer litigation and indeed many other attorneys have 
'actually successfully tried cases against Chrysler. j 

I The point is that in view of his alleged specializa- 

tion in the Chrysler dealer-suit or dispute area, Mr. Hammond 

.should have scrupulously avoided collaborating, and later 

|1 

I establishing a partnership, with a former associate of my 

I. 

j^firm — a firm which he knew from the Ix>nq Island Motors suit 
Idiscussed abov« to be Chrysler's attorneys. Indeed, he 

■should not have involved himself in any matter with Mr. 

li 

i'Schreiber in which Mr. Schreiber's knowledge of Chrysler 
,%fOuld be useful or relevant. If Mr. Hammond were in fact 
merely seeking an attorney with litigation experience to 

1 ' 

,,help him with the "day-to-day drudgery of litigation" 
r(page 4 of Mr. Schreiber's affidavit), the available market 


T- 


I 

I 
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in the New York City area muat have numbered at leaot in the 
hundreds f and there was no need to select a former attorney 

b 

for Chrysler. Mr. Hammond's selection of a former Kelley 
Drye associate, and his use of Hr. Schreiber's confidential 


{^information from as early as 1969 in the Pearlman suit, 
'(.raises the question of whether in fact Mr. Hammond's selec- 

I. 

[tiiui of Mr. Schreiber was not motivated, at least in part, 

t 

iby knowledge of the exposure to Chrysler or dealer matters 
obtained in this firm. Further, as to the alleged lack of 
other attorneys to represent dealers, suffice it to say 
that courts, as demonstrated in the accompanying memorandum, 
have not found that circumstance to be a bar to disqualifi- 
cation, and have refused to carve out ,an exception to the 
Code of Professional Responsibility for specializing attor- 
|!neys — even in cases in which a large company seeks to dis- 
!' qualify the attorneys of a smaller corporation. 


It is accordingly respectfully requested that the 


t 

li 

I branch of defendants' motion for disqualification of, and 

'i 

||inj\inctive relief against, plaintiff's attorneys, and for 
dismissal of the complaint because of such disqualification, 
be granted in all respects. 



'Siforn to before me this 
]||7^ day of September, 1973. 

I 

!! EZRA I. BIALIK 

II SOTAtY lulllC. ^1- • • ■ '■ .1 

E No. 3I-S3III50 

U 9sjbli,4 M ta>» C.>i>..lv 

i; OwuMibc* (>A'n tOikh ;ii. HH 
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irUTCO STATF.S DISTRICT COURT 


,! SOUTIICRN DISTRICT OF HEM YORK 


MARTIN D. PCARLMAN 


-Plaintiff 


against 


. MORRIS f^AHKIN, DAVID R. flARKlN 
Ij and CIIKCKPU MOTORS CORPORATIOt! 


COMPLAINT 


Defendants 


|i P^Jmintiff, by his attorney DALE A. SCKREIUCR, ESQ., 

<1 for his. complaint alleges, upon infornation and belief except 

1 . . • . 

)< paragraphs 3 and 4 which are alleged upon knowledge, as 


•i f ol lo\y:i : ' ’ 

Sj .•**., • • • . ! 

. 1. The jurisdiction of this Court in this derive- ; 

!j . ! 

,• ^ive action for damages and other relief is based on diversity 
!| • • • . ^ ' 
«i of citizenship as provided for by 28 U.S.C. Sl3!-2. 

1 • • • ■ • , ' 

ij 2. The matter in controversy exceeds the sura of 

|| $10,000, exclusive of costs and interest, and this action * 

! is not a collusive one to confer jurisdiction on n court of ^ 

the United States which It would not otherwise have. 

3. Plaintiff ir. a citizen of tlia State of Kew 


York and resides in the Eartern District of Mew York 


4 . Plaintiff in and has been continuously since 


the beneficial ov;r.er of one hundred (100) 


f the defen-Lint Checker Mrlorr. Coi; 


shares of the con'-on stork 


Iv 0*1 behalf of 


jjporation.rlainti f f brings t’.ln action derivati 




1S5 • '• .• •• 

tf \ * i . 

{; defendant Checker Motors Corporation, which has failed to i 
' j! ■ . • 

enforco rights that may properly be assorted by it. I 

jl ■ , • ■ » 

' . 5. .At all relevant times, defendant Checker ' j 

I? Motors Corporation (hereinafter "Checker") has been and still' 

Pi ' 

.Is a corporation organized and existing under the lows of | 

ij the State of Ne\; Jersey with its principal place of business I 
' « 

; at 2016 North Pitcher Street, Kalamazoo, Michigan. Checker | 

is doing business, is licensed to do business and may bo ! 

! found in the Southern and Eastern Districts of New York. ^ 
1= ■ * . j 

. •• Defendant Morris Markin is a citizen of the [ 

jl State of Michigan. ... . ' { 

!• . years, defendant Morris Markin has i 

•» 

jj owned and controlled and still oieis and controls, a control- j 
|j ling number of shares of common stock of Checker either : 

|| directly or through his personal holding company Checker | 
j| Taxi Company, Inc., v/hich he controls through, among other ’ 

j I 

. things, his o\fnorship of the common stock thereof. Checker !• 
j Taxi Company, Inc. is a corporation organized and existing ; 

! under the laws of the State of New York. , j 

*• Defendant David R. Markin -is a citizen of the j 

8 State of Michigan. .1 

9. Defendant David R. Markin is the son of I 

( defendant Morris Markin. . , , . . ' j 

10. From at least 1930 until on or about May 29, 

II 1969, Chebk^r qA^rnod more than 60t of the outstanding stock 
1* * 


f •• • '• 

j’ vr:1 

!' -’r 

1 'i 

\r 'I 

1 4 

I* \ 


• • 
r 


« . " I 
if'-. 

• 

• I 

I s 

. . S 

/I 

I 


|| of Parmeleo Transportation Company (hereinafter "Parnolrc") , f ^ 
|i i . ' 
I which was a corporation organized and existing under • i' • i 

I the laws of the State of Delaware with its principal • |- •'/ j 


r‘. 


2 - 




If . . 




•!. 


r.Ti • 
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II 11. Since at leant 1961, Checker, the individual , 

•’defendants herein and one Herbert B. IrfiznniS, who is the son- | 

.|| in-law of dc:erdont Morris Markin, caused Checker to purchase; 

' ‘i shares of Panrelee stock on tl»o open market to increase ^ 

if I 

•! Checker *6, and hence their ovm, control over Parmelce. As i 

h ■ ’ * 

'|o result thereof, by 19CC Checker o\/ned almost OOt of the • 

!• . * 

••shores of Parmeleo stock. On or about May 29, 19C9, defendants 

r t 

’.Morris Markin and David Markin, toyether with Herbert D. j 

|i • • • 

I'irfixarus, caused Parmelce to merge into Checker, pursuant to ’ 

•i I 

<:a plan of merger dated an of January 24 , 1969 providing for, [ 

• ■ i 

.l|omong other things, the exchange of shares of Panr.elee j 

•• • • 

j;Cominoii Btoc!; for newly issued shares of convertible preferred 

|! stock of Checker. * . ” 

j; • 12. At all relevant times, P.arr.elce, itself or j 

■ j! . • ' 

!|through subsidiaries, had owned and operated, and since May 29_, 

• !» . • . t 

1 1969, Chccl:er has o’.-med and operated i-nd still ov;nr. and • ; 

• • • 
joperatcB, taxicabs in, among other places, Chicago,* Jllinoi.e, ■ 

jPitteburgh, Pennsylvania, and Minneapolis, Minnesota. Until | 

• Ubout 1962, Parmelce o-.jned and operated taxicab:: in Uc'w York , 

I i 

city, Kov; York through its \;holly- owned subsidiary tJational 

! ' . • • . • . • i 

|Trnnr.portatiyn Company. * ,. • | 

I 13. At all relevant ti:ner. and since at least 19rn, 

I f 

!ckccl:cr has been in the business of manufacturing or arson- • 

I 

d>ling automotive vehicles primarily fer resale for use as 
•’taxicahs, t.’hich have boon dcocrihed by th.o individual drfen- 

Idnnts liorcin as "purposc-h'jilt". Diner lODO, Checker has 

* I* ‘ ’ V r ! 

liOlso rianufaeturod or assonhlcd for the o:;tcnsible purposts ot . 

{•resale at profit vehicles to be vira-d f^-.r private passengri* j 


• 1 

1 

• 1 

r/ :*•< 

'• * ^ 1 


1 

-J' •! 

i 


L 

b n 


icnr purpose:;. Cl'.eckcr has not ln'frec»>t ycrir:: produced or 
'rolO many more than 6, COO passenger car 6r ta::irab vnilf* 
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annually and Its salen.havo constituted lean thnn 1/10 of 1% 

! of doiruatic automobile sales of Araorican manufacturers. 

ij 

*: 14. At all relevant times and since at least 1928, 

• t 

• ‘tidefendant Morris Markin has been President and ChalrTnan of j 

!' • ' I 

lithe Board of Checker and had been Chairman of the Board of | 

I'Pannelee until its merger with Checker j since at least 1957, ^ 

I 

•.defendant David R. Markin, son of defendant Morris Markin, | 

Ijhas been Secretary or Vice President of Checker and since at i 
\> 

I least 1962 a director of Checker; since at least 1958 Herbert | 
I'B. Lasarus, son-in-law of defendant Morris Markin and brother-j 

• in-law of defendant David R. Markin, has been a director of j 

I* ♦ « 

I'Checker ana find been a director and President of Parmelcc 1 

• . I 

jjuntil Parnaleo was merged into Checker. These individuals ; 

Lconstitute and have constituted for many years a majority of 

I " i 

ijthe Doard of Directors of Checker. 

I: 

•t • • 15. At all relevant times through, among other 

# • • • 

I'things, his ov/nershlp and control of the stock of Checker, 

lithe pressures exerted on his son, son-in-law, and others, 

||and the strength of his personality, defendant Mori'is Markin 

i^had dominated the boards of directors and managcTrent of both 

!> 

•Checker and Parmelee and since the merger of Parmelcc into 
jChcckcr continues to dominate the heard and management of 
jjcheckcr. lie has eperated and managed Cliccker and Parmelee 
jas his personal enterprise basing corporate decisions on hts 
'own personal desires and private motives, t.hich arc and have 

ibeen totally unrelated to, and in complete and \/i)irnl dis- 

! 

■regard of, the best interests of Checker and its shareholders 
i 

|!and continues so to operate and manage C.hcckcr. Dorendiunt 

• j| • ••*• • • • •• • 

jlnorrip Markin has stated that lie persojwilJy maker, "all the 

• jibajor deci.sions" cf Checker which he has ch.iractcrincd an "ry 
jlcompany" . Through Ills one-; van rale, managenent , policies and 
''acts, and those of Checker’s officers and directors under hir. 
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'^domlnntloi and control, defen'dant Morris Markin has caused 
' •! 

!• and continJue to cause enormous wasto and spoliation of 

Jj Checker's assets and good will. • . 

16. At all times relevant and since at least 1955, - 

Checker's production of automotive products has been and con- : 

jj I 

tinucs to be economically unfeasible and totally unjustified j 
i: I 

•; for reasons hereinafter set forth; such production has been j 

continued and is being continued solely to satisfy defendant | 

•.Morris Markin's personal vanity to be a "manufacturer" of J 

*1 I 

••automobiles, regardless of the cost to, and against the best ' 
'j interests of. Checker and its shareholders. | 

t * 

■•t 17. Since 1955, Checker's automotive production has 

t 

II built an operating deficit of almost fifteen million dollars. 

•i ^ 

i| Checker has maintained its solvency solely from dividends I 

I- I 

II obtained from its profitable and majority-ov/ned operating | 

Ij company iMrmcJeo and since the merger of Checker and Pnrmelee 

1 . ! 

{continues to do so only from profits derived from Parmclee's ^ 

' . • ! 
•former street operations. From 1955 through 1967, Checker 

• I ! 

reported the follo\;ing figures from its assembling and/or 

• I •. j 

manufacturing operations and dividends received from Pamiolcc!' 


1 

1 • 

Checker's Operating 
Profit (I.OSS) 

Checker's Dividend 
from Parr.elce 

Checker's Net 
Profit (I.OEs) 

1955 

(1,191,143) 


222,094 

( 968,254) 

1956 

(1,103,940) 


222,094 

( 081,054) 

1957 

(1,413,903) 


160,393 

(1,253,510) 

1950 

(1,806,439) 


408,600 

(1,337,759) 

1959 

( 636,505) 


1,545,509 

909,004 

1960 

( 903,356) 


803,140 

( 100,208) 

1961 

( 042,373) 


110,394 

( 531,979) 

1962 

559,073 

% 

350,779 

917,052 

1963 

( 279,321) . 


441,574 

162,253 

; 1964 

(1,095,594) 


441,574 

( 654,020) 

'1965 

(1,122,223) 


441,574 

( C00,6.'.9) 

1966 

(1,465,000) 


441,574 • 

(1,024,30.-.) 

1967 

(1,157,237) 


44 3_j,57j1 

( 715,663) 

■Total 

1 

(12,330,054) 

4 


6,100,561 

. i. t ‘ • 

(6,150,793) 


'|Thc precise amount of 'the loss fro'n Checker's .■sr.BcmhliT.t^ 

I' I 

I'and/or manufacturinn operations for 296b cannot be detcrriincd j 

Ij • • ■ ■ ' i 

jjfrom its pul'lishcd financial ct..‘tL'-mvnt.';, vjaich are based upon a, 
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IMW and unlnfomativo format. However, thcco etotcmento 


■V] • 
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concede that Checker euatained an operating losa of at leant j 
1329,685 and received dividends from Parmclco of at least 
$883,148. 

• 18 . Although Parmoleo generated substantial rove- 
nues and profits, Chochec's pro rata share of Parmelee's 
profits has not been profitably employed because, among other) 

I 

things, the individual defendants and Lazarus have, under | 

the dominotion of defendant Morris Markin, willfully refused | 

I 

to engage in profitable and grov;th-potcntial operations. ' 
Prom 1955 through 1967, Pamelee reported the follov;ing 


j figures: 


Year 


1955 

1956 
I 1957 
;; 1958 

1959 
|| 1960 
it 1961 
i! 1962 
! 1963 
' 1964 
I 1965 
'• 1966 
1967 


Parmelee's 

Operating 

Hovenue 


29,996,453 

27,932,823 

28,107,715 

25,060,097 

22,463,046 

23,521,383 

23,256,445 

17,077,020 

15,990,151 

14,136,550 

13,972,590 

14,111,831 

15,191,242 


Parmelee's 

Profit 


1,718,304 

3,556,057 

1,982,156 

3,696,753 

2,773,667 

407,087 

2,498,391 

6,751,249 

395,969 

4,782,763 

665,797 

2,130,229 

1,492,519 


Checker's Pro 
Rata Share of' 
Parmelee's Un- 
distributed 
. Earnings 


Total 270,817,354 


842,458 
2,020,304 
1,166,935 
1,051,920 
206,207 
(626,503) 
1,464,705 
3,987,512 
( 41,334) 
2,502,332 
31,091 
1,104,290 
1,121,395 


12,711,400 


32,855,941 

Since the merger of Parraclee into Checker, the individual 
defendants and Lazarus, under the domination of deiendant 
Morris Markin, have continued to refuse to employ profits 
from Patmelce's former opcratioi) in profitable and growth 
potential operations. 

19.. The individual defendants and Lararus, under 
the influence end demination of defendant I^orris I'.nrkin, have 
continued to cause Checker to v’acto its assets and persist 
in its deficit manufacturing and/or assembling operations 
in cplto of the fact that it has been economically inpossible 
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I for Checker to compete with the larger and much more highly 
I efficient automobile manufacturers in the United States and 

I elsewhere f as the individual defendants and Lazarus knev; or 
should hove known. The American automobile manufacturers 

produce for use as a taxicab and sell in competition with 

• • 

Checker stock cars modified for taxicab use at significantly • 

I lower prices that Checker cannot profitably match or undercut J 
I Among other things, these stock cars represent the last of I 
Ij many millions of stock cars produced annually by the large | 

I 

I automobile manufacturers including General Itotors Corp. , Ford j 

I Kotor Company, Chrysler Cornoration, and American factors Cor- j 

! ■ 

[] poration (semotimes hereinafter referred to as "The pig Four"),. 

: I 

i Having the benefit of those macs production efficiencies, The j 

! Big Four produce stock earn to be sold for taxicab use at I 

I I 

j high profit margins and arc able to sell them at reduced prices 

I 

I while maintaining feasible profit margins. On the other hand, 

I Checker is able to anoembJe and coll no more than 6,000 
j vehicles annually' at extremely Io\7 or no profit margin, be- 
! fore even deducting, among other things, r.a?on, adninictra- 

I 

j tive and general overhead expensen. In addition. Checker i 

must purchase, among other things, many of the basic con.pon- 

ents and supplies for its vehicles from The Fig Four and 

j others v.'ith whom it competes and therefore runt pay a cem- 

■ plete manufacturer's profit on these items before even be- 

jl 

I ginning distribution of its cor.nlotcd product in ccr.notition 
I 

jwith those of its suppliers. For this reason and otlicrs, 

' the actual cost to Chech.or merely to assemble its vehicles 
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•xeoeded in soma years the gross revenues obtained by Chechcr 
from their salo. The individual defendants, and particularly 
defendont tiorria Markin, have been ipformed by Checker's 
internal accountants, outside public accountants, management 
consultants, sales and nerchandiring specialists and engineers 
both inoide and outside of Checker that Checker cannot pos- 
sibly generate an operating profit on the annual volume of 
sales it has made for the last several years. Defendant 
Morris Markin has sworn and his attorneys have stated pub- 
j llcly that Checker cannot profitably compete v;ith any of 
• The Dig Tour in the sales of vehicles used for taxicab or 


!i 


private passenger car purposes. Hov/ever, under the influence 
and domination of defendant Morris Markin, Checker has been 
caused to persist and persists in assembling and selling 
I automobiles for taxicab and private passenger car use despite 


I 


the inevitable losses described above and a declining sales 


I trend both in terms of units sold and percentage of the 


marker. 


20. The individual defendants have been informed 


land have known for many years and continue to bo informed and | 
{know that the manufacturers of automobilr including The Dig 
jFour have been confronted with rapidly increasing costs for 
■labor and material; that these large manufacturers have been 
jjcblo to limit increases in prices and thereby remain cempoti- , 

Itive only by the aeguisition of expensive mass proc'jction 1 

j j 

machinery and plants and by the introducticn end r.aintcn.ence | 

of automated volume manufacturing proccdtircs; that such I 

machinery and automation has been and continues to be 
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I * economically available only to those manutncturing, producing 
and selling at least 300,000 vehicles annually in comparison 
• with the apr coximately '6,000 vehicles annually assembled and 
sold by Checker and othcn7lse possessing Hugh capital re- 
sources not i>osscssed by or available to Checker; that with- 
out the benefit of the aforesaid capabilities, no automobile 
manufacturer is economically able to change or improve models,' 
styles, performance, dependability and manufacturing proce- 
dures v/ith sufficient regularity to noet changing consumer 

I 

demand, competitive innovation and market obsolcnco; and I 


-v 

t 

.1 

'•1 
; I 

i 

I ■■ ' 

i -I 
I ■ 

I •' 
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i that a large number of automobile manufacturers. Including 

I { 

Kalser-rraser, V.’illys, Packard, Studcbalior, DeSoto and nudson,j 
were forced to discontinue production since. 1950 by reason 
of their inability to maintain the aforesaid high volume and 
adopt the aforesaid high volume and the aforesaid cost-saving [ 

t 

manufacturing procedures. 

21. As a result of Checker's inherent inefficiency, 

as described above, a sub 3 tantj.al part of Checker's taxicab 

vehicles historically and necessarily has been sold to 

captive operating subsidiaries, i icluding Pamelee and its 

subsidiaries. Many of its sales to nonsubsidiaries in 

earlier years have resulted from formal or infor;nal typing 

arrangements with Mew Yor): City tasiicab operators v;ho v?ere 

compelled to purchase taxicabs produced by Checl:er in order 

to acquire from Checker's subsidiary Matienal Tranr.portaticn 

1 Company medallions that enabled the o\jncr to obtain a 

license to operate a taxicab in York City. Ho’.-.'cver , 

• * • 

since 1962, ;;hcn defendant Morris Markin caused 
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. - p- 

! National Transportation Company to sell Its last medallion Ins 

New York City, Checker's sales In Hew York City and eloevshcrc, 

• 

have seriously declined and continues to decline. At all | 
times relevant herein. Checker has and has had a truly inde- 

I * pendent mari'ct of no more than three thousand rales annually,! 

for v;hluh domestic automobiles cannot be profitably manufac- 
j tured, as the Individual defendants knew or should have knovm! 

I for the reasons, among others, set forth above. | 

I 22. The individual defendants, under the Influence! 

• I 

I and domination of defendant Morris Markin, have publicly at- i ’ 

I j 

j tempted to rationalize their’contlnulnc to cause Checker to [ 
produce and sell taxicabs at great loss to Checker and con- 
ceal these inevitable losses by calling the Check.er model 
taxicabs "purpose-built". However, Checker's so-called "pur-! 

• i 

pose-built" vehicle Is totally unfit for the purposes. of | 

rodern day taxicab operations. As a result of defendant | 

I Morris Markin's tenacious commitment to remain a "manufacturer" 

! I 

j of automobiles, the individual defendants and others under : 

I ! 

their domination have caused the design of the Checker taxi- j 

i I 

I cab models to remain hopelessly outdated having not charged 

tj It appreciably since V.'orld V.'ar II. The individual defend- 

( ants, and partlcul.ar defendant Morris Markin, have refused to! 

; acl:nov;ledge or accept changing consumer demand In styling and 

design and the ovcn.helmlng concunor repudiation of the 

Checker taxicab. 

j 23. To satisfy further defendant Itorrlc Marh’ln's 

t desire to remain a "manufacturer" of automobller., the Indl- 

t 

vldual defendants caused Checker in or about’ Iflio end con- 
tinue to causQ Checker to v/astc its nnseto further by ar.r.erbl- 
inq vehicles for private passcr.ncr ur.o. The pziyutc parrenger 
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car produced by Checker, however, i« nerely a modified ver- 
aion of its outde.'-.cd and consuncr repudiated, so-called 
"purposo-built" taxicab. At all relevant tires, the indi- 
vidual defendants have known or should have kno’..n that 

• t 

there is no consumer demand to justify its assembling and 

I 

! attempting to market such a vehicle. 

[ 

( 24. Under the influence and domination of defen- 

j! dant florris Harkin, the individual defendants have caused for 
j! many years since at least 1959 and continue to cause Checker 1 
|j to reduce the quality of its taxicab vehicle. . For this rea- 
Jj son and others described herein. Checker has lost and con- 
tinues to loco the few taxicab customers it once had, includ- 
ing, among others, all substantial taxicab fleet owners in 


Nev; York C.ity, where most of Checker's sales had once been 

• I 

{*madc. As a result, the Checker taxicab vehicle, despite the j 

I ! 

{individual defendants' attempt to market this vehicle as . 

i • ! 

•purpose-built" for the rigors of taxicab operation, has been ! 


!j characterized by its increased um7icldiness, sub-standard 


mechanical functioning, v/asteful gas consumption, unfitness 


!j of essential components including transmission, lights, 
brakes and brake linings, doors and scats, and its short 
useful life C.B compared v;ith its advertised u.seful life and 
Ij those of competing stcck cars. In addition. Checker has at- 
I tempted to cut co.ntn by failing and continuing to Coil to 
1 honor its vrarranty and provide adequate service facilities 
for its customers. In those vital respects, among others. 


- 11 


t:.- 


■J 

'l 

I 

I 

, i 


i • ! 
!.'! 


1 . 


I 


I / 


I ' ■ ■ 145 a ' ^ 

•M overall, the checker taxicab la hnown by the taxicab op- 
th. t«ic.b l«d„,try lb ,cMr.l t. b, ,ro«ly l„. 
frier to the .took cere texlcbe produced by ibo Bi, rour 
— othor. .1th ,d,lch Checker ettcopt. to ccupcte. ' 

J5. The .e..re redectlon 1„ the ,„.xity o£ the 

A i 


.. ! 
i- 

(■.'.'I 
» .♦ 


I I e --i UlIC I I . 

I ,, ’ by. tronp other ' I 

thih,.. ,1) defendant Kottin .rarkln'e p.rnon .1 dealro to ' I ' ( ■ ' < 

I feenble . .inyl. yahlele that could be .old for both taxicab ■ ' 'I 

«a P....n,.r ear u.., .hleh reoulted In the Individual defend ' ! ' 

llaAnf'tt* T a . • I .. I 


|-.bb.. and lararun. eau.ln, checker to aeaeoble a vohlelo 
jthat 1 . advertlecd by theo an -purpono-hullf but In fact 
.1. nelthir fit for pa=nen,er ear nor taxicab une, '(l, the 
linhoront Ineffieleneie, of Choekofn Ic voluoo. obnoleto 
|annoobly oporationn In .hleh Checker ount roly on byrlad 
nuppllern for ba.le eeoponentn, .hleh nu.opllorn eoopoto ,,ith 
ICheeker In th. .ale of autonobllen, (3) the Inability to 
fcoopete in price .1th th. oa., production nnnufaeturcr. In- 
fludln, Th. Big Pour. The individual defendantn and Lazaru. 
have at all relevant tire, been e.aro or rhould have been 
pro that then, factor., a.,on, othor thing.,. render it 

pnonleally l,.,pon.lbl, for Checker to anneoblo and oarket 
jits vchiclea profitably. 

I The individual defendant, end Inzaroi, under 

p influence and dclnatlon of defendant horn. Parkin, have 
p.-.cd end continue to eauno Checker Irreparable lo=. and 
jdaitago by engaging In n course of hontllo and vindictlvo 
Icondnet against it, fornor and potential eustonern, the large 
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i fleet owners in Mew York City, In order to satisfy their per- 


sonal grievances against, and vent their personal dislike of, I 
these operators, which hostile and vindictive conduct has 
been Judically noted by this Court and the appellate court 
I of this Circuit. Among other things, defendemt Morris Marhin 

I 

. has made public statements urging unionization of the Hew j 
iVork City taxicab industry, higher wages for drivers without 


I I 


(.any fare increases, in addition, defendant t’orrir. Marhin I 

•I . ' 

Ijhas instituted a continuing ca;:ipaign to have the Hach Bureau j 
jof the Police Department of the City of New York issue more | 
|^**iccb medallions at little or no cost in order to depress , 
jthe value of the presently issued about 11,000 medallions * 

■lowncd by Hew York City taxicab operators, many of which j 

t 

iwere purchased fror.i tJationnl Transportation Company, a Checker 
subsidiary , for up to $20,000 each by a significant number ! 


ijof tlio present taxicab purchasers in !!ew York City and repre- t 

! 

;8ent a sizable investment for tliem. J 

I ' 

j 27. Defendant Morris Markin has engaged in self- ' 

I J 

|dealing in violation of his fiduciary duties as cn officer ' 

I . 1 

jand director of Checker to his ovm cnrichr.ent. /.mong other 
jthings, he has caused Checker to coll vehicles, motors and | 

I I 

iparts to Checker Taxi Company, Inc., the stock of vhich he has 

i I 

[owned, controlled, end dominated as aforesaid, and has cauc»'d ! 
[said Checker Taxi Cempany, Tp.c. , to coll the same nt considerable 

I ! 

(profit, v.’hich profit belongs to Checker or its chinrcholdcrc. I 

I I 

jin particular, defendant Morris f!arkin has caused Checker to j 
1 
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I Mka saloa directly or through rtb.;ldiarios of Checker, of 

I vehiolea, motora and parts to Checker Taxi Company, Xnc. and 
its majority-otmed subsidiaries at least as follows! 


I 

1968 

1967 

1966 

1965 

1964 

1963 

1962 

1961 

1960 


Vehicles Sales Motor- and Part Sales 


Cin dollars) 

1,261,461 

1,173,398 

1,273,534 

1,194,451 

929,696 

1,238,642 

1,432,978 

475,702 

1,062,115 


(in dollars) 

292,759 

354,253 

400,694 

473,677 

502,226 

491,118 

629,586 

778,504 

773,641 


IjA substantial percentage of the total amount of these sales 
I represents profits reaped by Checker Taxi Company, Inc. upon, 
jsmong other things, resale of these items. In engaging in ! 

jtho self-dealing and exploitation of corporate opportunities ' 

I * ' ^ 

.of Checker described above, defendant Morris Markin was notl- ! 


,vated not only by the desire to profit at Checker's expense ! 
!but to divert to Checker Taxi Company, Inc. operating revenues^ 
jso that Checker Taxi Company, Inc. v.*ould not be deemed a | 

jpersonal holding company for tax purposes and thus has saved ' 

j • i 

jhimsolf personally, ai d v/ill continue to save himself unless j 

.enjoined, great amounts of money, all of which ho is liable to' 

(Return to Checker or its shareholders. 

Ij 2®* Through their desire to manufacture automobiles • 

j|*^® 9 ^^dlessof the cost to Checker and its related comoanies I 


|and the other octs and courses of conduct described above, 
jdefendant Morris Markin, defendant David R. Markin and 
^orbert D. Lazarus, under the influence and demination of 
||torrio Markin, have failed and continue to fail, to obtain a 
return on Checker's assets, knev;ing such failure to be a 

i ' ■ ■ . • 

pecessary or likely consequence of their po.licics and con- 
jluct. Accordingly, they are liable for the amount of the 
iifforenco between a fair rate of return on t.ncsc assets 
ind what profits, if any. Checker ban ottnined, cs well ns 
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for all losses described herein and others. ... 

29. . At all relevant tines, the Individual defendant!, 
• ' . * 

Z,azarus, and others also under the inf lucncc ‘and domination 
of defendant Morris !1arkin, as part of the conspiracy and 
plan described herein, have caused and continue to cause 

a 

Checker to issue false and misleading pro>:i', financial and 

other statements and reports that, among other things, have 

• • 

omitted the natters described herein and thus v;ere ahJo to 
perpetuate their positions as officers and directors of | 

Checker and to cause it the irreparable damages for v;hich j 
, recovery is sought in this action. j 

I 

! 30. Although the substantial profits of Pamolec, i 

as described hereinabove, v.*ore availnble for distribution, | 

as dividends, through Checker to Checker's charckoldcrs, the | 

individual defendants, Lazarus and others also 'under the 

influence and domination of defendant Morris Markin have [ 

prevented Checker, frem paying any dividends c.inco 1931 for ' 

personal reasons, including, among others, defendant Morris ^ 

Markin's continuing dasire not to pay income taxes on such j 

j dividends v;hich, if paid, vrould bo in large amov’nts to him, j 

I 

j as o’.mor either directly or indirectly of a majority of j 

Checker's stock. Cy virtue of the individuizl defendants j 

I 

overall nir.managcr.cnt of Chec’rer, ns described herein, and ; 
their refusal to alio/ Checker to pay any dividends, the 
market value of Checker stock has been seriously depressed, 
to the extent that price per Checker share on the Mev» York. 
Stock Exch.ango end cr'.se\.’hcrc is Jess than the Jiruidation 
value of the sane share. The nar’.et value for Checker rbarcs 
has been and continues to be Eustained in large part by the 
hoped-for liquidation of Checker's manufacturing and/or 
acscnbling operation-*. 

. • * i 

I . • . • • ; • * . 


I. •,! 


I • I V.-I 


i'“ ■! 


i i 


• . fT*- •» , •• •• .1 •»«••• 


•*«M. 


3». mot to Kay .lthoo,h dctcndant Horn,' 

• Marhln had dominated and controlled the raanageraent of Checker j 
Pameleo, and thoir resources at all relevant times, the [ 
Individual defendants, and particularly defendant Morris 
Markin, had failed in their fiduciary capacities to cause • 
.Checker, although able to do so, to acquire tho required j 
Inumber of shares of Parmelee stock to enable Checker to file | 
I consolidated federal income tax returns with Parmelee. The \ 
j result had been to increase Checker’s and Parmelee 's tax li- ! 
iabllity,to prevent Checker from realizing full, if any, ta;: • 

_ advantages from its continuing operating deficits aid has ' 

: reduced substantially the value of Checker's Investment in ! 
{Parmelee. 

: „ i 

. 32. Defendant Morris Markin has dissipated the | 

funds of Checker in violation of his fiduciary duties by, ; 
j among other vcys, paj-ment of excessive salaries and other ^ 

jbenofits to hirasolf, members of his family, employees of i 

lother corporations controlled by him, and others, v.-hich them- | 
■selves or in addition to other compmsetion or rcnics. received; 
py them v;ere so received without adequate consideration, 
j 33. No demands have boon made oh either tho board : 

of directors of Checker or its shareholders to ccrmcnce this 
action since such demands v.'ould bo futile for, among otliern, ' 
tho follovjing reasons s | 

(a) the individual defendants, as wrongdoers, | 

constitute or control a majority of the nenborr. of the board ‘ 
jof dircctorn, nnd cr.m and control directly or indirectly I 
over half of tho stock rf Checker, and hence any suit brougl.t j 
by tho corporation would be in the control of the i.Tongdocrn • 
and could not bo properly prosecuted; ! ’ 

I 

(b) the trrongs nllogcd herein constitute fraud ’■ | 
and waste of corporate onsets and cannot be ratified except ' 
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by tho unanimous action of all stockholders of Checker; 

(c) the tine e:;pended in making such demands, 
which would in any event be futile ond would permit the vmsto 
of corporate assets to continue and tho expense in making 
such a demand on stockholders v’ould be prohibitive. 

I . • 34 . Except insofar as money damages arc sought, 

• plaintiff and those similarly situated have no adequate 
remedy at la\; and will be irreparably injured unless tho 
above mentioned acts and conduct arc enjoined. 

HHERErORE, plaintiff prays; 

(A) that tho defendants, separately and jointly, 
be enjoined perpetually from doing or engaging in any of the 
acts, practices, or courses of conduct complained of herein, 
including but not limited to, engaging in the business of 
manufacturing, and/or assembling and selling vehicles for 
passenger or taxicab use; 

(D) that the individual defendants', jointly and 
I 

j severally, be held liable for all damages resulting from the 
jmattern described herein, including the amount of reasonable 
1 return on the assets of Checker that \;ere knov/ingly employed 
jin losing operations; 

t 

I (C) that tho acts, practices and conduct described 

jhorcin be declared illegal and in violation of lav;; 
j (D) that defendant Morris Markin bo he’d liable for 

Ipunitivo damages on account of his reckless, intentional end 

I 

Inalicious acts that caused dcrage to Checker; 

(E) that tho defendant Morris Markin ba ponrnn- 
ently enjoined from (1) being erployed in ony capacity v;ith 
^Checker end (2) being associated or dealing in any xjay v.’ith 


[Checker or its assets; • ' ' 

(r) that the defendants be directed to pay tl:e 
amount of oil damages for v;hich rny if found liable cither 
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to Chcckor or Chockor'. .horchoWcr. to the extent nccc.eery 
to prevent eny defenOent from onteirly benefitln, £ton eny 
judgment in this action; 

(0) that defendant Morris Markin be directed to 
cause to be remitted to Checker or its shareholders, as 
appropriate, the profits of Checker Taxi Corrpany, me. 
derived from the self-dealing described herein; 

(H) that the individual defendants or Checker 
be directed to pay to plaintiff reasonable counsel fees and 
other costs and disbursements of this action; 

(1) that the Court award such other and further 
relief as it may deem just and proper. 

DALE A. ECMREIDER 


[ ■ • 
a. 

- . 
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Of Counsel: 


Attorney for i>iHin"t'it'l' 

Office s P. 0. Address 
• 175 Main Street 
vailte Plains, i;ew York 10601 
Tel. S ?l/i un 9-2907 


ALEXAMDCn HAfkiOND 

dfTico & i>. oT'Addrecs ' 
54 Riverside Drive 
Now York, t:ew York 
Tel. ( 212 TR 4-4224 
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UT.’ITFD STATES DISTRICT COURT 'a o. cf m. 

SOUTHERN DISTRICT OF UrJ YORK 


u t i>*jre.»«r 




r 


IPLATO MCTOPS, II'C., JA’TS 
V:ATEKS, INC., ASIIDOVNl NOTOR SALES, 

IKC., 


Plnlnt’ffs, 


- orjalnot 


CHRYSLER MOTORS CORIORATIOII and 
CHRYSLER CORPORATION, 


66 Civ. S'Sf'O (i.”T) 


STIFUT. 'TTO;: 0*? 
DISCON'.’Iinj/I.'CE 
WITH PRi.’JUI'ICF 
OH TJiT Mn ITS 


I I - • • 

j I t ' ' • ' * 

io.'.’T 


i: 


Defendcnto. 

io.'.’T 

■V^:. '%/ : 

IT IS HFRrn/ r'j'IPULATFD ALT) AGPEFD by pji 2 betv/een 
the undersigned attorneys for the respective partlrc that 
the claims interposed by plaintiffs in this action end 
that the claims interposed by defendants In thlc ectlon, 
be, and the sane hereby are, dismissed with prejudice on 
the merits, without costs to any party. 


Dated; Ne\f Yor’^, Ilrv; York 
November ^ o, 1969 


A- 

'^LEXAI.'DFR K/.!2<.0in), ESQ. 

Attorney for Plalntif fc, Long 
Island Motors, Inc., Janes I. V/aters, 
Inc. and Ashdown Motor Sales, Inc. 

KELLEY DRYF i;^V.’KALL MACIIiNES €: WARROJ 

/<C/ / / 

Dy. 



• i 

1 so ORDERED; 

1 r » • •e ■ 11 H 

A Member / 

Attorneys for Defendants, 

Chrysler Corporation and 

Chrysler Motors Corporation 


! 
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H. P.. T.l.r Tf 
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UNITED STATliC- DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 


CHECKER MOTORS CORPORATION, 


Plaintiff,- 


-agalnst- 


CHRYSLER CORPORATION and CHRYSLER 
MOTORS CORPORATION, 


Defendants, 


COMPLAINT 


Clv. 


Plaintiff by Its attorneys, GALLOP CLIMENKO & 

OOULD, for its complaint herein respectfully alleges: 

1. This action Is brought under Sections 4 and 16 of 

the Clayton Act (15 U.S.C. §§ 15 and 26) for threefold the 

$ 

damages sustained by plaintiff In Its business and property 
by reason of violations by defendants and others of the 
antitrust laws of the United States (15 U.S.C. §1 et seq.), 
and for injunctive relief against said violations. 

2. By virtue of Section 14 of the Clayton Act (15 U.S.C. 
S24) , the violations of the antitrust laws by defendant 
corporations and their co-consplrators are deemed also to 

be violations by the Individual directors, officers, or 
agents of such corporations who authorized, ordered, or did 
any of the acts constituting In whole or In part such viola- 
tions . 

3. CHECKER MOTORS CORPORATION Is a New Jersey corpor- 
ation qualified to do business In Michigan, with Its prin- 
cipal place of business In' Kalamazoo, Michigan. For more 
than forty years plaintiff's principal business has been 
the manufacture and sale of vehicles specifically designed 
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and constructed to serve as public conveyances for taxicab 
service. These are generally known In the automobile 
industry as "purpose built" taxicabs. By virtue of various 
special and unique features, the taxicabs manufactured 
by plaintiff (herein sometimes referred to as "Checker 
taxicabs") have become favorably known. throughout the 
United States and have been widely used by large numbers 
of taxicab owners, operators and passengers in more than 
800 cities. For many years, they have been the only 
domestic "purpose built" taxicabs. 

4. Plaintiff has also produced other types of vehicles. 
Since I960 plaintiff has manufactured and marketed private 
passenger automobiles featuring many of the special and 
unique qualities of the Checker taxicabs, in producing 

its taxicabs and other vehicles, plaintiff has Incorporated 
into chassis and bodies of its own manufacture, engines, 
axles, transmissions and certain other parts purchased by 
it from independent suppliers. 

5. Upon information and belief, at all times herein 
mentioned, defendants CHRYSLER CORPORATION, a Delaware cor- 
poration, and CHRYSLER MOTORS CORPORATION, a Delaware cor- 
poration, have had agents in and have transacted business 
in the Southern District of New York, 

6. At all times relevant to this complaint up to 

and Including the present date, defendants have been engaged 
in the business of manufacturing and selling in Interstate 
commerce automobiles and automobile accessories and parts 
all kinds. Defendants are one of th<! three major pro- 
ducers of automobiles and parts and accessories therefor 
in the United States. Their reported sales for the year 


,)■ 
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1963 wero over $3 • 500,000,000, and their reported net pro- 
fits for such year were over $161,595,000. 

7. Among the products sold by defendants in inter- 
state commerce, apart from automobiles, are engines and 
motors of various kinds, axles, transmissions, steering 
gears and other automobile components which defendants on 
occasion custom design for various purposes specified by 
their industrial customers. At all times relevant to this 

t 

complaint such motors were sold and, upon information and 
b*ll®f, st times developed, by defendants or one or more of 
their subsidiaury corporations or divicions. 

. 8. Upon information and belief, various dealers ap- 

pointed by defendants, including Future Motors, Inc., a New 
York corporation, and other persons to plaintiff presently 
unknown, conspired with defendants and were and are parties 
to the conspiracy hereinafter alleged. 

9. The acts charged in this complaint to have been done 
by defendants and their co-conspirators wore authorized, 
ordered, or done by the officers, agents, employees, or repre- 
sentatives of defendants and such co-conspirators while ac- 
tively engaged in the management direction or control of 
their respective affairs. 

10. Upon information and belief, commencing in or about 
1960, and continuously to the date hereof, defendants, 
together with and through various of their subsidiaries, divi- 
sions, officers, employees, dealers and other persons and 
agents to plaintiff unknown, have been and now are engaged 

In an unlawful combination and conspiracy in restraint of 
interstate trade and commerce in the manufacture and sale of 
automobiles, especially those employed as taxicabs. 
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11. Upon information and belief, the aforesaid combina- 

I 

, tion and conspiracy has consisted of a continuing agroement 

and concert of action among defendants and their co-conspir— 

. ators, to eliminate plaintiff as a competitor in said commerce 

and trade by various moans, including acts designed to hinder, 
obstruct, delay and curtail plaintiffs program of automobile 
production; to exclude plaintiff from the key New York City 
market and from other principal markets for its taxicabs and 
other types of automobiles; and to otherwise injure plain- 

; tiff in its business and trade, all as more fully hereinafter 

described. 

» 12. Upon information and belief, commencing in or edjout 

1960, and continuously to the date hereof, defendants attempt- 
ed and combined and conspired to monopolize interstate trade 
and commerce in the manufacture and sale of automobiles used 
as taxicabs. 

13. Upon information and belief, defendants (a) sold and 
conspired to sell automobiles, including automobiles sold for 
use as taxicabs, at discriminatory prices to different purchas- 

; ers; (b) sold and conspired to sell automobiles for use as 

'! taxicabs subject to the payment of discriminatory allowances 

( 

i or rebates; and (c) made or conspired to make payments for the 

i I 

I benefit of, and performed, or conspired to perform, services 

. for different purchasers without making such payments and ser- 

vices available to all other purchasers on proportionately 
equal terms. 

14. Upon information and belief, to effectuate said offens- 
es, defendants and their co-conspirators have done those things 
which they attempted and combined and conspired to do, includ- 
ing, in part, the following; 

^ a) In 1961, following an extensive period of 
active solicitation of plaintiff by defendants, and after being 
fully advised by plaintiff of its prospective plans to Increase 
its production and sales frojti approximately 7,000 vehicles 
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during the year 1960 to approximately 24,000 vehicles per annum, 
defendants undertook and committed themselves to supply plain- 
tiff's requirements of engine assemblies, transmissions, axles 
and certain other automobile components, including bulk replace- 
ment parts, for use in Checker taxicabs, private passenger auto- 
mobiles zmd other vehicles produced by plaintiff; as an induce- 
ment to Checker to accept and rely upon their aforesaid undertak- 
ings and commitments, defendants further undertook to render 
various services to plaintiff and to sell to plaintiff, upon an 
agreed low price formula, certain of defendants' duplicate tools, 

dies and fixtures which were originally to be delivered for 

% 

plaintiff's use in ample time for production of its 1962 models; 
and defendants also undertook to set forth all tho commitments 
they had made to plaintiff in a formal agreement which plaintiff 
requested to protect the substantial investment it would incur 
in connection with its planned change-over to the use of products 
manufactured by defendants. 

b) Defendants Induced and caused plaintiff to 
act in reliance upon said undertakings and commitments and to 
coimncnce re-engineering its automobile chassis and bodies for 
adaptation to said products manufactured by defendants and to 
construct, at plaintiff's sole cost emd expense, a substantial 
number of prototype vehicles incorporating said products, which 
vehicles were then subjected by plaintiff at its own expense to 
an extensive experimental testing program. Defendants obtained 
substantial financial benefits from this construction and test- 
ing program carried out by plaintiff. Defendants also induced 
plaintiff to institute plans for an engineering and retooling 
program committing its future manufacturing operations to utili- 
zation of said products manufactured by defendants. 

c) While plaintiff was taking the action 
hereinabove described, defendants deliberately and in bad 
faith protracted and delayed tho preparation of a formal 
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agreement by various devices such as continually inject- 
ing into proposed drafts thereof extraneous or improper 
proposals; changing the nature of their original commit- 
ments after they had been reaffirmed; by postponing per— 
formemce of their undertakings and commitments to plaintiff, 
including their commitment to deliver duplicate tools, 
dies and fixtures needed for the utilization of compon- 
ents produced by defendants in plaintiff's production; 
and by constantly assuring plaintiff that they would be 
' performed. In so doing, defendants deliberately and in bad 
faith extracted unfair competitive advantages from the 
situation causing a substantial loss of momentum in 
plaintiff's sales, and a prolonged disruption of its pro- 
duction. 

d) Various agents of defendants secretly 
and concurrently with the purported preparation of said 
formal agreement, solicited business from plaintiff's 
prospective and reguleu: customers by disseminating reports 
that plaintiff proposed to use in its taxicabs a motor 
manufactured by defendants. This was done to Induce said 
customers to purchase for taxicab use passenger automo- 
biles manufactured by defendants rather than Checker tcuci- 
cabs. At the same time, dcf''ndants misleadingly pretended 
to plaintiff that they desired said formal agreement to 
prohibit any public advertising by plaintiff of the fact 
that a motor manufactured by defendants would be used 

in Checker taxicabs. 

e) Defendants have sold as so-called "taxi- 
cabs" their private passenger automobiles equipped for 
taxicab use by substituting for certain components thereof 
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similar units made for heavier duty and known as the 
"taxicab package", without einy structural or body 
changes or adaptations to such automobiles which vould 
render them functionally suitable for use as public 
conveyances. Sales of such so-called "taxicabs” have 
been made at unlawful, low and discriminatory prices 
by defendants through their agents and representatives, 
and defendants have used the leverage conferred by their 
vast size and multiplicity of operations to subsidize 
said sales, which are financed primarily out of the 
profits derived by defendants from their sales to the 
general public of private passenger automobiles. 

f) Defendants have increased their 
share of the taxicab mzurket substauitially, particularly 
in the New York City market which is closely observed 
and followed by innumerable taxicab purchasers throughout 
the United States. Defendants' increased share of the 
taxicab market was secured by various unlawful acts 
committed by defendants and their co-conspirators, in- 
cluding the followingi 

(i) In combination with various of 
its dealers, defendants set up a scheme and 
device known as the "Commercial Fleet Value 
Prograira" (herein sometimes referred to as the 
"Chrysler Rebate Program") pursuant to which 
defendants and their co-conspirators unlawfully 
discriiiiinated in prices between purchasers of 
defendants ' passenger automobiles equipped with 
the so-called "taxicab package" and purchasers 
Cf said automobiles not so equipped. 

- 7 - 
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(11) Apart from the Chrysler Rebate 
Program, the suggested retail list prices of 
defendants' passenger automobiles sold for 
use as t£oclcabs wore and are generally lower 
than the suggested retail l^st prices of auto- 
mobiles of the Identical make and model sold to 
the general public for use as private passenger 
cars, notwithstanding the fact that the automo- 
biles sold as taxicabs include more costly extra 
items known as the "taxicab package". 

(ill) Pursuant to the Chrysler Rrbate 
Program, purchasers of more than one of defend- 
ants' automobiles sold for use as taxicabs re- 
ceived from defendants unlawful- discounts con- 
sisting of a rebate of up to $200 per automobile. 
These so-c illed "Fleet Taxicab Purchasers" also 
received substantial quantities of extra parts 
and accessories without charge of any kind and 
substantially broader warranties as to parts and 
labor than were customarily given to other fleet 
customers or retail customers. 

(iv) Under the Cluryslcr Rebate Pro- 
gram the so-called "fleet dlrcount" per vehicle 
accorded to purchasers of dcl'endants ' automobiles 
sold for use as taxicabs was and is arbitrary 

and unlawful. No cost Justification or other 
0 • 
rationalization exists therefor. 
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(v) The Chrysler 'Kcbato Program., <»ar 
contrived solely to provide some semblance of ’ 

Justification for the unlawful course of dis- 
criminatory conduct embarked upon by defendants 
as part of their unlawful combination and con- 
spiracy. 

(vl) Even more flagrantly unlawful ^rlce 
discriminations than those explicitly provided 
for under such Program were and have been employed 
by defendants and their agents involving sales to 
established and prospective customers of plaintiff, 
including such devices and subterfuges as dis- 
guibed rebates of various kinds, ostensible rental 
agreements for advertising space with certain taxi- 
cab purchasers; unwarrantedly high trade-in 
allowances for used taxlc'abs, particularly those 
manufactured by plaintiff, the dealers' loss, in 
such cases, being absorbed by defendants or by one 
of their subsidiary companies; and discriminatory 
and illegal re-purchase arrangements. 

(vii) The aforementioned unlawful prac- 
tices have been employed by defendants and their 
co-conspirators with particular frequency in Now 
York City as a result of defendants' recognition 
that the grjate^ volume of taxicab sales usually 
takes place in New York City, and that domination 
by defendants of the New York City taxicab market, 
in addition to eliminating plaintiff as a substan- 
tial competitor, would be a valuable lever and 
soiling point by which defendants could Increase 
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. tholr share of the passenger automobile market 
throughout the United States. The importance 
attached by defendants to dominating the New York 
City taxicab market as a means of furthering the 
Bales of various of its passenger automobiles is 
shown by the extensive national advertising cam- 
paign defendants have constructed around its New 
York City taxicab sales. Said advertising campaign 
falsely and fraudulently represents to the public 
at largo that many of defendants' passenger cars 
sold for use as taxicabs are "taxi-labs", whose 
performance can be meaningfully compared to defend- 
ants' private passenger car performance. Such ad- 
vertising misleadingly omits any mention of the 
special, heavy duty "taxicab package" Installed in 
the passenger cars equipped for use as taxicabs. 

Which completely invalidates the comparison defend- 
ants purport to make between their passenger cars 
equipped for use as taxicabs and those not so 
equipped. 

(vlii) In respect of their passenger car 
Bales, defendants have purported to broaden the 
Bcope of their warranty to a period of either five 
years or a driving distance of 50,000 miles, 
although defendants have misleadingly failed to dis- 
close or make clear that a passenger automobile 
user must incur so much needless additional expense 
in qualifying to enforce this warranty as to make 
it economically worthless. Defendants, through 
tholr advertising campaign and other means, have 
utilized their successful expansion in the New York Clti 
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taxicab market, achieved by the unlawful means 
herein described, for the- purpose of obtaining 

*, I 

. . ' public acceptance of their deceptive warranty 

policy, thereby also furthering their scheme of 
eliminating plaintiff from competition in the 
sale of automc' lies. 

(ix) Defendants have caused rumorr. and 
*®P®*^ts, known to them to be false, to be dissemi- 
nated among the drivers and operators of taxicabs 
I York City to the effect that plaintiff is 

! about to discontinue the manufacture of taxlc 2 d>s. 

i 

I 

I 15, The effect of the unlawful conduct herein referred 

I to has been substantially to lessen competition in the line 

• of commerce consisting of the manufacture and sale in Inter- 

j atate commerce of automobiles, including taxic2d)S. 

Plaintiff has suffered and continues to suffer dam- 
ages to its business and trade as a direct result of the un- 
■i lawful combination, conspiracy, and acts herein alleged 

j Which have disrupted, delayed and severely curtailed plaln- 

• J PJ^oduction of automobiles, destroyed the momentum of 

! sales of passenger automobiles, caused plaintiff to lose 

regular and prospective customers for its taxl- 
I cabs, and threaten to do plaintiff further irreparable injury 

and hamie 

1 

17. By reason of the foregoing, plaintiff has been dam- 
aged in a sum in excess of $15,000,000. Under Section 4 of 

'l 

the Clayton Act, plaintiff is entitled to Injunctive relief 
against the continuance of the aforementioned unlawful -prac- 
tices • . 
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WHERZFOItE, plaintiff prays for t'.-.o following 

relief: 

(1) That defendants, their servants, agents, 
employees and any others in privity with them be er.joir.ee 
pendente lita and permanently from continuing to co.ispiro 
and to attempt to divert and destroy plaintiff's business 
and trade by any 2 urtd all unlawful means; and 

(2) That a judgment bo entered against defendants 
In the sum of $45,000,000, being three times the ar.our.t of 
plaintiff's daisages; together with all the costs, include’ 
Ing reasonable attorneys' fee and disbursements of this • • 
action, together with such other and further relief as to 
the Court may seem Just and proper. 



GALLOP CLi:t:M<0 & GOULD 
By; /®/ JGSso Climonk o 


Attorneys for Plaintiff 
Office & P.O. Address; 
360 ^ e”ir.* aor. Avenue 
New York 17, New York 


DEMANP FO:^ .TUAY TI^IAL 

Plaintiff hereby demsa^ds a trial by Jury of all 
th"' .ssucs tendered by the foregoing Complaint, pursuant 
to. Rule 38 of the Federal Rules of Civil Procedure. 

GALLO? CLiy.2X:<0 i GOULD 

By; A/ Jesse Climonko 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK • 


K. D. N. M. & W. 


CHECKER MOTORS CORPORATIOIi, 

Plaintiff, 

- against - 

CHRYSLER CORPORATION and CHRYSIZR 
MOTORS CORPORATION, 

Defendants. 


Civil Action 
File No. 886/1964 


ANSV/ER AfJD 

COUiiTRRCLAIM . 


r/Lco 

OiMi . 

.lv‘ 


Chryaler Coi^oratlon and Chrysler KotorvCorpora-- ■ 
tlon, for their ansvfer to the complaint herein: 

1. Deny the allegations set forth In paragraph 


2. Deny the allegations set forth In paragraph 

% 

2 . 

3. Deny the allegations set forth In the last 
sentence of paragraph 3 and deny that they have knowledge 
or Information sufficient to form a belief as to the remain- 
ing allegations set forth In paragraph 3 except that they 
admit that plaintiff la a corporation organized \indcr the 
laws of thj State of Now Jersey. 

4. Deny that they have knowledge or Information 
sufficient to fona a belief as to the allegations set 
forth In paragraph 4. 

3» Deny the allegations set forth In paragraph 
5 except admit that defendant Chrysler Corporation has been 
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a Delaware corporation since June 6, 1925 and has had agents 
and transacted business in the Southern District of New York 
since August 20, I 952 and that defendant Chrj'sler Kotors ! 
Corporation has been a Delaware corporation since Septenber 
21 , 1956 and has had agents and transacted business in the 
Southern District of Mew York since October 5, 1956. 

6. Deny the allegations set forth In paragraph 

6 except that they admit that defendant Chrysler Corporation 
has been engaged In the business of manufacturing and sell- 
ing automobiles since 1925, that Chrysler Motors Corporation 
has been encaged In the business of selllnc automobiles in I 
interstate commerce since October, 1956 and that defendant 
Chrysler Corporation reported In Its Consolidated Statement 
of Met Eamlrv^s for the year 1963 sales over $3,500,000,000 
and net earnlaco over $161,595,000. 

7» Deny the allegations set forth in paragraph ■ 

7 except admit that at certain times each of the defendants ! 
have sold, apart from whole automobiles, one or more of the 
following Items: engines and motors of various kinds, 
axles, transmissions, steering gears and other automobile 
components, 

8, Deny the allegations set forth In paragraph 8. 
9» Deny the allegations set forth In paragraph 9* 

10. Deny the allegations set forth In paragraph 

10 . 

11. Deny the allegations set forth In paragraph 
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12. Deny the allegations set forth In paragraph 

12 . 

I 

13. Deny the allegations set forth In paragraph 

13. 

14. Deny the allegations set forth In paragraph 

14. 

15. Deny the allegations set forth In paragraph 

15. 

16. Deny the allegations set forth In paragraph 

16 . 

17. Deny the allegations set forth In paragraph 

17. 

FOR A FERCT DEFENSE, 

DEFENDAirrS ALLEGE 

18. Tho complaint falls to state a claim upon 
which relief can be granted. 

FOR A SECOND DEFENSE, 

DEFENDAI.TC ALLEGE 

19 . Any rights of action set forth In the com- 

i 

plaint which did not accrue within the four years next 
befoz*e the conraencement of this action ore barred by the 
applicable statute of limitations. 

FOR A THIRD DEFENSE, 

DEFEND^!."^S ALLEGE 

20. At all times mentioned In the complaint, 
new taxicabs and parts therefor and new private passenger 

= 3 = 


f 
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llUBtrated by the matters set forth In the counterclaim 

ereinafter stated. 

COWJTERCLAIM AOADJST PLAINTTPP CHECKER MOTORS CORPORA - 

I TION AMD ADDITIONAL DEPSMDA’.TS, CHECKER TAXI COMPA:*"/ 
SERVICE & PARTS CORPORATIOM. CHECKER KOTCR* 

SALES CORPORATION, NATIONAL TRANSPORTATIOII COMPA:rY. INC 
CHICAGO YELLOV/ CAB CONPAirV, INC., PARIIELEE TRAJISPOR"!- ** I 
TIOM COr'PAJiy, THE YELLOW CAB COJPAMY OP PITTSBURGH'.*’ 
YELIX)W TAXI C0:TAMY OP MINNEAPOLIS, YELLOW CAD COMP/jrV. 

AND MORRIS MARKIN * 

Upon Information and belief, Chrysler Corporation 
and Chrysler Motors Corporation, as and for their counter- 
Iclaim herein, allece: 

1. Defendants Chrysler Corporation and Chrysler 
Motors Corporation have a claim against the plaintiff. 

Checker Motors Corporation, the adjudication of which docs 
not require the presence of third parties over whom the 
Court herein cannot acquire Juriaolctlon, 

2. Wie additional parties defendant In connection 

t lth this counterclaim are Checker Taxi Company, Inc,, Cab 
orvice Se Parts Corporation, Checker Motor Sales Corporation^ 

E atlonal Transportation Company, Inc. and Chicago Yellov; 
ab Company, Inc., each of which are corporations organized 
and existing under the laws of the State of New York; 

Pai^elee Transportation Company, a corporation organized 
and existing under the laws of the State of Delaiyare; The 
fellow Cab Company of Pittsburgh, a corporation organized 
and existing under the laws of the Comr.onwealth of 
Pennsylvania; Yellow Taxi Company of mnneapolls, a corpora- ’ 
tlon organized and existing under the laws of the State of 
'ilnnesota; Yellov# Cab Company, a corporation organized and 
existing under the laws of the State ol Maine; and Morris 
Wkln, a citizen of Michigan, 


I 
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! 

3. Defendants Chrysler Corporation and Chrysler I 
Motors Corporation are corporations organized and existing ! 
under the laws of the State of Delaware and have their | 
principal places of business In Detroit, Michigan. This • 
counterclaim Is filed under Section 15 and Section 26 of 
Title 15 of the Uhlted States Code In order to prevent and 
restrain contlnulx>c violations by the plaintiff, and the | 
additional parties defendant, as hereinafter alleged, of 
Sections 1 and 2 of the Sherman Act (I 5 U.S.C. §§ 1, 2) and 
of Sections 2, 3 and 7 of the Clayton Act as amended (15 
U.S.C. 13 , 1 ^, 17 ) and to recover treble the damages I 
suffered by defendants as a result of the violation of 

oald laws by the plaintiff and the additional parties 
defendant. 

4, Hie acto alleged In this counterclaim to 

have been done by the plaintiff and the additional corporate 
parties defendant were authorized, ordered or done by the 
officers, directors, agents or employees of said corpora- 
tions while actively engaged In the management, direction 
or control of the affairs of said corporations. The 
additional defendant Markin has authorized, ordered or 
done acts constituting the offenses hereinafter alleged 
and has done acts In furtherance there sf. By virtue of 
Section 14 of the Clayton Act (I 5 U.S.C, § 24), the 
violations of the antitrust laws by the additional corporate 
parties defendant are deemed also to be violations by the | 
Individual directors, officers or agents of ouch corpora- 
tions who authorized, directed, ordered or did any of the 
acts constituting such violations In whole or In part. 
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5» Plaintiff Checker Motors Corporation Is a 
corporation organized and existing under the laws of the 
State of New Jersey and has Its prlnclj>al offices in 
Ka lan azooj Michigan* It Is engaged In the manxifaeturc end 
sale of taxicabs, private passenger automobiles and other 
vehicles and products. A substantial portion of the 
taxicabs manufactured and sold by plaintiff cove In 
Interstate conmorce In a continuous flow from manufacturing 
plants to taxicab operators located throughout the Uhlted 
States. 


6, The persons engaged In the manufacture or 
sale of taxicabs in the Uhlted States are and at all 
relevant times heroin have Included a number of corporations, 
amongst othcx*s,Oeneral Motors Corporation, Ford Motor 
Company, Studebaker Corporation, American Motors Corpora- 
tion, Checker Motors Corporation and Chzpsler Corporation. 
Each of said corporations also manufactuz*co and offers for 
sale private passenger automobiles. 

7* Each manufacturer and seller of taxicabs Is 
In active competition with other manufacturers and sellers 
of taxicabs for the business of taxicab operators through- 
out the Uhlted States except as competition has been 
restrained, suppressed, foreclosed and lessened by plaintiff 
and the additional parties defendant herein, as Jxerelrufter I 
set forth. 


0* "Taxicabs", as used herein, refers to motor 
vehicles used by fleet operators or Individual ov/ners for 
the purpose of offering to the general public transporta- 
tion of passengers for hire on a per trip basis. 
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9. "Private Passenger Automobiles", as used 
herein, refers to motor vehicles used by the general public i 
for the purpose of providing private passenger transports* 
tion. 

10. For many years and at all relevant tines 
herein, Morris Markin owned and controlled and still owns 
and controls 100^ of the outstanding voting stock of Checker 
Taxi Company, Inc. 

11. Checker Taxi Company, Inc. and Morris Karicln 
together own approximately 45.795^ of the outstanding voting 
stock of Checker Motors CoxTporatlon. For many years and 

ht all relevant tines herein, said Checker Taxi Company, 

Inc. and Morris Markin have owned or controlled a substan- 
tial proportion of the outstanding voting stock of Checker 
Motors Corporation. By virtue of these atockholdlngs and 
through various other companies owned or controlled by them 
(including Chicago Yellow Cab Company, Inc. which owns and 
controls and for many years and at all relevant times 
herein owned and controlled approximately 7,55;< of the out- 
standing voting stock of Checker Motors Corporation) Checker 
Taxi Company, Inc. and Morris Markin for many years and 
at all relevant tines herein controlled Checker Motors 
Corporation. 

12. For many years and at all relevant times 
h®*'®l'h. Checker Motors Corporation owned and contrallcd and 
atm owns and controls approximately 100^ of the outstand- 
ing voting stock of Cab Service & Parts Coiporation. 

13. For many years and at all relevant times 
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herein Checker Motors Corporation owned and controlled and j 
still owns and controls 100^ of the outstanding voting stock 

of Cab Service and Parts Corporation which in turn owns and^ 

1 

controls and for many years and at all relevant times herein 
owned and controlled Checker Motor Sales Corporation. 

14. Checker Motors Corporation owns and eontrols 
approximately 63.04^ of the outstanding voting stock of 
Paxnelee Transportation Company. For many years and at all 
relevant tines herein said Checker Motors Corporation and 
Morris Markin directly or indirectly owned and controlled 

a sufficient number of shares of the voting stock of 
Pamelee Transportation Company to control said Pamclee 
Transportation Company. 

15. Parmelee Transportation Company owns and 
controls and for many years and at all relevan*; times here- 
in owned and controlled 100^ of the outotandlitg voting 
shares of National Transportation Company, Inc., The Ycllov: 

I 

Cab Company of Pittsburgh, Yellow Taxi Company of Mlnneapo-' 
11s and a number of other companies engaged in the businecsi 
of providing material and services to taxicab operators. 
Through its subsidiaries Parmelee Transportation Company 
is one of the largest owners and operators of taxicabs in 
the United States. 

16. Checker Motors Corporation owns and controls; 

approximately 54.79!^ of the outstanding voting stock of 
Chicago Yellow Cab Company, Inc. For many years and at allj 
relevant times herein said Checker Motors Corporation and I 
Morris Markin directly or indirectly owned and controlled | 
a sufficient number of shares of the voting stock of { 



174 a 


Chicago Yellow Cab Conpany, Inc. to control eald Chicago 
Yellow Cab. Company, Inc. 

17. Plaintiff and the additional defendants have 
for many years and now still ovn and control the over- 
whelming proportion of taxicabs licensed to operate In I 
Chicago, Illinois. Chicago Yellow Cab Company, Inc. otms 
and controls and for many years and at all relevant tinea ! 
herein owned and controlled lOO;^ of the outstanding voting ! 
stock of Yellow Cob Company. For many years and at all 
relevant times herein Chicago Yellow Cab Co., Inc. has 
been the owner and operator of a large number of taxicabs 
In the City of Chicago. In addition to the taxicabs owned 
and operated by Yellow Cab Company In Chicago, Illinois, 
Checker Taxi Company, Inc. also owns and operates a large 
number of taxicabs In Chicago, Illinois and for many ycaz^ 
and at all relevant times herein has been the owner and 
operator of a large number of taxicabs in the City of 
Chicago, Illinois. For many years and at all relevant times 
herein companies owned or controlled by Horrla Markin or j 
companies which In turn arc controlled by him or by other i 
companies which are controlled by him have been ond still 
are dominant owners and operators of taxicabs In Chicago, 
Illinois. 

18. Yellow Taxi Company of Ilinneapolls, Inc. 
owns and operates the oven^hclming proportion of taxicabs i 
licensed to operate In Minneapolis, Minnesota and for many 
years and at all relevant times herein has been the owner 
and operator of a large number of taxicabs In the City 
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I 

I 

of Minneapolis, Minnesota. For many years and at all rele- ^ 
eant times hcx'eln companies owned or controlled by Morris 
Markin or companies which in turn are controlled by him or i 
by other companies which are controlled by him have been 
the dom.'.nant ov.-ners and operators of taxicabs in Minneapo- 
lis, Miimesota. 

19. Yellow Cab Company of Pittsburgh, Inc. ovms j 
and operates the overwhelming proportion of taxicabs licen- 
sed to operate in Pittsburgh, Pennsylvania and for many 
years and at all relevant timeu herein has been the ov/ner 
and operator of e large number of taxicabs in the City 

of Pittsburgh, Pennyslvania. For many years and at all 
relevant times herein companies owned or controlled by 
Norris Markin or companies which in turn are controlled by 
him or by other companies which are controlled by him have 
been the dominant owners and operators of taxicabs in 
Pittsburgh, Pennsylvania. 

20. For many years National Transportation Co., 

Inc. owned and operated taxicabs in New York, New York. At 
one time this company owned and operated a great proportion 
of the taxicabs licensed to operate in the City of New 
York end for many years and at all relevant times herein 
until early 1962 it was the owner and operator of a large 
number of taxicabs operated in that city. For many years 
and at all relevant times herein until early 1962 conpanlcsi 
owned or controlled by Morris Markin or companies which in 
turn are controlled by him or by other companies which are 
controlled by him have been the dominant owners and opera- 
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tora of taxlcaba In New York City. 

21, The purchase of taxlcaba for use by National 
Transportation Cocpany, Inc., Paraelce Transportation j 
Company, Yellow Cab Company of Plttsburch, Inc., Yello’.f 
Taxi Company of Minneapolis, Inc., Yellow Cab Company and 
Chicago Yellow Cab Company, Inc. and other taxicab ovmera I 
and operators is and for many years end at all relevant tl-.?s 
herein was controlled. Influenced and dominated by Morris I 
Markin. Said Morris Margin used and Is using his control. 
Influence and domination over the aforesaid taxicab opera- 
ting companleo to require said companies to purchase taxi- 
cabs manufactured by Checker Motors Corporation, which 
corporation, as heretofore related. Is and for many years 
and at all relevant times herein was also controlled. In- 
fluenced and dominated by said Morris Markin thereby fore- 
closing to other companies engaged In the business of manu- 
facturing and selling taxicabs substantial markets for 
their products. 

22. In the City of New York, the number of taxi- 
cabs Is limited by law. The right to operate a taxicab 

In New York City requires the ownership of a license which 
18 evidenced by a metal emblem, called a medallion, which 
is rl vetted to the hood of the taxicab by the police depart 
Bont of the City of New York. Similar limitations on the 
right to operate a taxicab exist In other municipalities 
throughout the United States. 

23, In New York City and other municipalities 
there are various restrictions as to the persons who may 
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OMii or oper&te tAxlcabs and as to tho apeciflcations or 
dlaenalons of vehicles which may be used as taxicabs. 




24 . Froa time to time National Transportation 
Company, Inc., sold certain of Its medallions to other 
taxicab fleet operators In New York City until In early 
1962 the last of such medallions was sold. 

25. Morris Markin has threatened to purchase or 
have companies controlled by him again acquire taxicab 
medallions In New York City In substantial number so that 
he may once more directly control a substantial number of 
taxlcahs operated In New York City. 

26. For many years and continuing up to the date 
of the filing of this counterclaim, Morris Markin, Checker 
Tixi Company, Inc., Checker Motors Corporation, Cab Service 

Parts Coxvoratlon, Checker Motor Sales Corporation and 
Parmelee Transpoirtatlon Company and others have lllesally 
combined, conspired and agreed to cause the taxicab opera- 
ting companies which they control. Influence or dominate cm 
others to purchase taxicabs made by Checker Motors Corpo- 
ration at prices manipulated by Moi*rls Markin and plaintiff 
Instead of permitting these operating companies to purchase 
taxicabs from other manufacturers and sellers which would 
be more In the economic Interests of the operating com- 
panies and, ultimately, the public. 

27. For many years and continuing up to and 
including the date of filing of this counterclaim, the 
additional parties defendant and Checker Motors Corporatiof 
have been and now Brt engaged In a combination and con- 
spiracy to restrain and monopolise Interstate trade and 
commerce In the sale of taxicabs to the principal and oth^i 
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taxicab owners and operating companies In Chicago, Illinois. 
Pittsburgh, Pennsylvania and Minneapolis, Minnesota end 
elsewhere In violation of Sections 1 and 2 of the Sherman 
Act (13 U.S.C. §§ 1, 2) to the great damage of Chrysler 
Corporation and Chrysler Motors Corporation and other manu- 
facturers and sellers of taxicabs and said parties threaten 
to continue such offenses and will continue them to the 
great dtonage of Chrysler Corporation and Chrysler Motors 
Corporation and other manufacturers and sellers of taxlcab&l 
unless the relief hereinafter prayed for In this counter- 
claim Is granted. 

26. Up to the date of the sale of Its last 
medallions by National Transportation Co., Inc. In early 
1962, Checker Motors Corporation and the additional parties 
defendant have been engaged In a combination end conspiracy 
to restrain and monopolize interstate trade and commerce Ini 
the sale of taxicabs to the principal taxicab operating 
coopcnlcs and other taxicab owners and operators In New York 
City In violation of Sections 1 and 2 of the Sheman Act 
(15 U.S.C. §§ 1, 2) to the great damage of Chrysler Corpo- 
ration and Chrysler Motors Corporation and other manufact- 
ux^rs and sellers of taxicabs and cald parties threaten to 
resume such offenses and will resume them to the greet 
damage of Chrysler Corporation and Chrysler Motors Corpo- 
ration and other manufacturers and sellers of taxicabs 
unless the relief hercltiaftcr prayed for In this complaint 
Is granted. 

29 • (a) The aforesaid combination and conspiracy 
to restrain and to monopolize has consisted of a 
continuing ogreement and concert of action among the 
plaintiff and the additional parties defendant and others, 
the substantial tenas of which have been that each Krrkln- 
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I 

dominated taxicab operating company will purchase and use I 
in Its operations only those taxicabs manufactured by 
Checker Motors Corporation and will not purchase taxicabs 
manufactured by other manufacturers end each Markin- 
dominated taxicab operating company will pay for such taxi-, 

cabs a price fixed by Checker Motors Corporation, Morris ! 

i 

Maxtlii, and Checker Taxi Company, Inc., which price has | 
been In excess of the fair market price and which price la { 
not determined by competitive market forces but Is a non- 
competitive price manipulated by Checker Motors Corporation, 
Morris Markin and Checker Taxi Company, Inc. Said combina- 
tion and conspiracy has been formed and effectuated by 
means of the control. Influence and domination exercised 
over the policies and operations of the various companies 
by Morris Markin and companies whose policies and operations 
he controls, influences or dominates and by the use of 
Interlocking personnel. 


H 


(b) In addition, Morris Markin, Checker Motors 
Corporation, Cab Service & Parts Corporation, Checker Motor 
Sales Corporation and various other persons have conspired 
and continue to conspire to restrain trade and monopolize 
the business of selling taxicabs In many municipalities In ! 
the United States, through Influencing public officials to 
adopt or construe local ordinances and rules so that only 
taxicabs manufactured by Checker Motors Corporation and 
sold by Checker Motor Sales Corporation or operated by j 
companies or Individuals owned or affiliated, directly or 
Indirectly, with the defendants upon this counterclaim or 
subject to their Influence or domination could be employed 
In the said municipalities. In furtherance of said con- | 
splracy, Morris Markin }ias had numerous conversations with i 
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people of Influence In taxicab operatlone In New York City j 
wherein he has attempted to achieve a monopoly for taxicabs 1 
manufactured and sold by corapanlea controlled by hln and 
has offered to spend $2,000,000 to reach that end and 
Checker Motor Sales Corporation has caused false and mis- 
leading advertising to be placed In newspapers of wide 
circulation, untruthfully describing the taxicab manufac- 
tured by Checker Motors Corporation and sold by Checker 
Motor Sales Corporation and untruthfully describing the 
taxicabs manufactured and sold by other taxicab manufac- 
turers and sellers. 

(c) Morris Markin and various other persons, 
including labor union organizers and officials of labor 
unions, have conspired and continue to conspire to restrain' 
trade and monopolize the business of selling taxicabs In 
many municipalities In the United States by seeking to 
influence labor union organizers' and officials and by 
threatening taxicab operators with labor difficulties 
unless they purchase taxicabs manufactured by Checker 
Motors Co]?poratlon and sold by Checker Motor Sales Corpora- 
tion, by causing taixlcab operators to have labor difficul- 
ties vrtio refuse to purchase such taxicabs and by offering 
to obtain and obtaining for taxicab operators. In exchange 
for their purchasing taxicabs -aanufactured by Checker Motor*) 
Corporation and sold by Checker Motor Sales Corporation no 
xxnlonlzatlon cf their employees or exceedingly favorable 
labor contract terms. 

(d) Morris Markin through or with plaintiff or 
one or more of the corporate defendants on this counterclaim 
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jhas offered and given and cauaed to be offered and given 
financial and other asolstance to taxicab owners and oper- 
ators on the condition, agreement or understanding that the 
taxicab owner or operator would purchiae taxicabs made by 
Checker Motors Corporation from Checker Motor Sales 
Corporation and would nof purchase taxicabs from other 
manufacturers or c.llers and has conspired and threatened 
to fall to renew loans or to enforce the terms of loans or 
to withdraw financial and other assistance to taxicab ovmers 
or operators If they purchased competitive taxicabs not- 
withstanding that the taxicabs made by Checker Motors 
Corporation were more expensive to purchase, operate and 
maintain, were less durable and were far less satisfactory 
in perforrance than the taxicabs manufactured and sold by' 
other taxicab manufacturers, 

30, rne aforesaid combination and ccnsplrary 
taiv. had a. intended b. Checker Motora Corporation end the 
additional partlea defendant herein the folloxlng effecta, 
among others: 

I (a) Competition for the business of selling taxl- 

jeabs to the principal taxicab operators in Kew York City 
|(untll early 1962). Chicago, Ullnols, Pittsburgh, Per.nsyl- 
vania, Minneapolis, Minnesota and to taxicab operators 
alsewhore In the United States has been eliminated and 
Chrysler Corporation and Chrysler Motors Corporation as well 
as other manufacturers or sellers of taxicabs have ^eon 
Improperly excluded from and deprived of the opportunity 
of fairly competing for ouch substantial business; 
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(b) The prlceo paid for taxicabs by the prlnci- ^ 

pal taxicab operatlns companies In New York City, Chicago, I 
Illinois, Plttaburtsh, Pennyalvanla and Illnncapolls, . 

Klnnesota and taxicab operators elsewhere In the United | 
States have been unlawfully controlled and fixed without 
regard to normal competitive forces or conditions; and 

(c) Undue and unlav;ful restraints have been and 
now are being Imposed upon the business of inanufacturln3 
and selling taxicabs for and In New York City, Chicago, 
Illinois, Pittsburgh, Pennsylvania, Minneapolis, Minnesota 
and elsewhere In the United States. 

31. Morzd.a Markin, Checker Taxi Company, Inc. 
and Checker Motors Corporation, through their control over 

I 

Parmelee Transportation Company and National Transportation' 
Company, Inc. have promised and offered and have caused 
National Transportation Company, Inc. to promise and to 
offer to sell medallions to fleet taxicab operators In Nevr ' 
York City In numbers not otheirwlse readily available or at 
prices below the then market price for said medallions on 
the condition, agreement or understanding that the pur- 
chaser would purchase taxicabs made by Checker Motors 

Corporation from Checker Motor Sales Corporation and would i 

1 

not purchase taxicabs from other manufacturers or sellers | 
and National Transportation Company, Inc. has In fact made 
many separate sales of medallions on cuch condition, agree- 

I 

ment or understanding, all to the great damage of Chrysler { 
Corporation, Chrysler Motors Corporation and other taxicab 
manufacturers and sellers and all In violation of Section 
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3 of the Clayton Act as amended (15 U.S.C. $ 14) and 

I 

Section 1 of the Sherman Act (15 U.S.C, 5l), 

32. Morrla Karkln^ Checker Motors Corporation, ' 
Cab Service & Parts Corporation and Checker Motor Sales 1 
Corporation have unfairly and Illegally caused fleet ' 

purchasers of taxicabs In New York City to purchase taxi- ^ 
cabs manufactured by Checker Motors Corporation and sold by' 
Checker Motor Sales Corporation and not to purchase taxi- I 

I 

cabs manufactured or sold by other manufacturers or sellers ^ 
by threatening and Informing said purchasers and prospec- 
tive purchasers of taxicabs that If competitive taxicabs 
were purchased said purchaser or prospective purchaser would 
no longer be considered as a prospective purchaser of medal- 
lions then ovmed by National Transportation Company, Inc., 
all to the great damage of Chrysler Corporation, Chrysler 
Motors Corporation and other taxicab manufacturers and 
eellers and all In violation of eald Section 3 of tho 

Clayton Act as amended and said Section 1 of the Sherman 

Act. 


33. Pbr many years and at all relevant times 
herein Checker Motors Corporation and Checker Motor Sales 
Corporation (l) have offered for calc and sold taxicabs at 
unlawful and discriminatory prices to different purchasers 
In competition with one another (2) have offered and granted 
to favored taxicab customers extra or special parts and 
equipment not offered or granted to competing purchasers of! 
taxicabs and imve 'differed and' alleged 'ext 
and other services to favored taxicab purchasers without 
offeirlng or granting the same or similar services to oil 
purchasers on proportionally equal terns, all to the great 
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deuna^e ot Chrysler Corporation, Chrysler Motors Corporation i 

i 

and other manufacturers, sellers and operators of taxicabs 
and all in violation of Section 2 of the Clayton Act ao 
amended by the Roblnson-Patman Act (15 U.S.C. $ 13). 

3^. Beginning In 1929 end continuing thereafter | 
up to and Including the date of the filing of this counter-| 
olalm, the additional parties defendant herein, by virtue ! 
of their Interconnections and the effect of their Inter- 
connections, ao hereinabove set forth, have engaged In an 
unlawful combination In unreasonable z^stralnt of Inter- 
state trade and commerce In taxicabs In violation of Seetlcn 

t 

1 of the Sherman Act (15 U.S.C. $ l). The aforesaid Inter- 
connections have resulted In large part from the acquisi- 
tion of the stock or share capital of one corporation by 
the other. The effect of oald acquisitions of stock and 
said interconnections of the businesses of the additional 
parties defendant- herein may be substantially to lessen 
competition or to tend to create a monopoly in violation ofj 
Section 7 of the Clayton Act as amended (15 U.S.C. f! 17), I 
In the ways, among others, set forth In paragraph 30 above.! 

35. By reason of the unlawful acta of Checker 
Motors Corporation and the additional parties defendant 
heroin complained of, and as a result of said conspiracy 
and combination to restrain and monopolize interstate trade, 
and commerce In the manufactuxe and sale of taxicabs, | 

Chrysler Corpomtlon and Chrysler Motors Corporation have j 
been Injured and damaged In their business and property In | 
sums which arc substantial and not fully determined. ! 


20 


185 a . 

36. The aforesaid eonepiraey and unlawful acts 
are continuing and will continue to cause Irreparable loss 
and damage to Chrysler Corporation and Chrysler Motors 
Corporation and to other taxicab manufacturers and sellers 
and the public unless equitable relief Is granted. No | 
complete and adequate remedy at law exists. | 

I 

ViHEREPORE, defendants Chrysler Corporation and ' 
Chrysler Motors Corporation demand! 

(1) Judgment In their favor dismissing the 
complaint and awarding them the coots and disbursements of 
thlo action Including rcaoonable attomcyo* fees. 

(2) Judgment In their favor on the counterclaim! 

(a) That a Judgment be entered against the 
additional parties defendant In a oum equal to three times 
the amount of the damages suffered by the counters lalnnnts 
together with all costs. Including reasonable attorneys' 
fees and disbursements) 

(b) that the additional parties defendant, 
their officers, directors, employees, agents and othcro In 
privity with them be enjoined pendente llte and permanently 
from continuing their Illegal conspiracy and acts; 

(0) that plaintiff and the additional de- 
fendant Morris Markin be enjoined during the pendency of 
thlo action and permanently from retaining directly or 
Indirectly any Interest In or control ever or exorclclng 
any Influence In or domination over National Tranepoi tatlon 
Company, Inc., Chicago Yellow Cab Company, Inc., Parmelee 
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Tranoportatlon Company, The Yellow Cab Company of 
PlttBburr>h, Yellow Cab Company and Yellow Taxi Conqpany of 
Klnneapolla or any other company, firm or organization 
directly or Indirectly having control over the operation 
of taxlcabsi 

(d) that the additional corporate dcfcn- 

danto bo enjoined during the pendency of this action and 
permanently from retaining directly or Indirectly any 
Interest In or control over or exercising any Influence In 
or domination over each other to the end that the taxicab 
manufacturing and selling companies or their holding i 

companies, to wit. Checker Taxi Company, Ino,, Checker 
Motors Corporation, Cab Service & Parts Corporation, and 
Checker Motor Sales Cox^toratlon be con^letely divorced from 
aM without any means to control. Influence or dominate 
dlroctly or Indirectly any other taxicab operating company ^ 
or their holding companies. Including National Transporta- 
tion Company, Ino., Chicago Yellow Cab Company, Inc., 
Parroelce Transportation Company, Yellow Cab Company, The 
Yellow Cab Company of Pittsburgh and Yellow Taxi Company 

of Minneapolis, and that the l-tarkln-dcmlnatcd taxicab 
operating companies or their holding companies likewise be 
completely divorced from and without any means to Influence 
dominate cr control directly or Indirectly any taxicab . 
manufacturing or selling company or their holding companlec; 

(e) that each additional corporate defen- 
dant be enjoined during the pendency of this action and 
permanently from hereafter acquiring directly or Indirectly: 
any interest or influence In, domination or control over 


I 

I 

I 

I 

I 
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any other company, firm or organization engaged In the ! 

I 

buBlnesB of the group. other than ita own bb Btated In the I 
preeedlxig paragraph} and ! 


(f) that the counterclalmor.tB have euch 
further, general and different relief ae the nature or the 
caee may require and the Court may deem proper In the 
premiseB. 


Kelley Drye Newhall Maglnr.cs & 
Warren 

Attorneys for Defendant o 
Chrysler Corporation and 
Chrysler Motors Corporation 

350 Park Avenue 

Now York, Kcvf York 10022 
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WAITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NP./ YORK 

CHECKER MOTORS CORPORATION, 

Plaintiff, 

- against - 

CHRYSLER CORPOR/.TION and 
CHRYSLER MOTORS CORPORATION, 

Defendants, 

CHECKER TAXI COMPANY, INC. et al.. 

Additional Fedendants 
on Counterclaim, 


64 Civ, 866 

AFFIDAVIT 
PURSUANT TO 


STATE OF NEV/ YORK ) 

: SS, ! 

COUNTY OF NEV/ YORK ) 


Bays: 


ROBERT EHREl/BARD, being duly sworn, deposes and 


I am a member of the law firm of Kelley Dryc 
Newhall Maginnes & Warren, attorneys for defendants 
Chrysler Corporation and Chrysler Motors Corporation, and 
make this affidavit pursuant to Rule 56(f) of the Federal 
Rules of Civil Procedure in opposition to plaintiff's mo- 
tion said to bo for ’’partial summary Judgment" and Injunc- 
tive relief. At this point, irtthout even going into the 
factual and legal defects of the merits of Checker's pres- 
ent claims, it should be noted that the present motion is 
defective because, as more fully developed in defen^Jar.ts' 
accompanying Memorandum of U’./ (Memorandum), there is no 
such notion as one for "purtial saTjnary Judgment", as pre- 
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•ented here, upon events such os nov/ soucht to be adjudi- i 
cated postdating and having nothing to do with the events * 
alleged and legal basis advanced In the pleadings, end in- ' 
Junctive relief Is belatedly sought about practices thot j 
have been discontinued. 

These procedural defects are pointed out because ’ 
they dranaticaily Illustrate how drastically Checker has ' 
changed the nature oflts claUn and how therefore defend- \ 
ants face this motion without meaningful discovery. 

Checker's complaint served April, 1964 alleged a conspiracy; 
by defendants to injure Checker as a competitor In viola- j 
tion of the Sherman Act. Accordingly, the bit of discovery' 
defendants have been’ able to obtain to date has naturally | 
been devoted to the issues raised by the complaint— all oc- ! 
curring prior to the filing of the complaint In 1964 . Nov:, ! 
after repeated failures to comply with orders of this Court ' 
concerning discovery, as. developed below, and having also * 
deprived defendants of an opportunity to depose Morris ! 
Markin, author of Checker's moving affidavit here and de- j 
scribed by Checker as the "key man" in its empire. Checker j 
made. this motion on the basis of events occurring in 1966 j 
and 1967, seeking to have this Court adjudicate a far reach-* 
ing and completely new claim in a vacuum and deprive de- ' 
fendants of an opportunity to discover and present to the ' 
Court the relevant facts, both cs to plaintiff's case and *■ 
defendants' defense. | 

I 

To briefly review, although defendants noticed * 
Mr. Markin's deposition for April 20 , 19S4, It was not un- ^ 
til over a year later, after having obtained thirteen ad- I 
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Journiacn<;s, that he was even produced. Then, on the very i 
first daj of the taking of testimony, plaintiff's cour.rel | 
Interposed, in the first 2 1/2 hours, almost 100 objection®* 

( 

and after preventing and frustrating any real questioning, 
completely deprived defendants of ar opportunity to depose 
Mr. Markin by obtaining an order directing defendants to 
pursue discovery in this action through vo-itten interroga- 
tories. However, after defendants proposed these interrog- ^ 
atories on June 17, 1965, less than tiro weeks after plain- 
tiff suggested them. Checker set up no less than 103 pages 
of objections, directed to almost every one of defendants' 
interrogatories, raising alrrost every ground ever conceived 
under the Federal Rules. At the same time. Checker chose tc 
give a few ansvrors to which defendants were forced to ob- 
ject, because of their woeful inadequacy. (Plaintiff's An- 
swers to Defendants' Interrogatories, sworn to on September ! 
20, 1965*) .These stumbling blocks vrere finally disposed of I 
by then Chief Judge Ryan, who overruled over 9055 of 
Checker's objections and required further answers to the few 
questions that Checker had purported to answer. Then almost 
a year after the Chief Judge required plaintiff to give 
satisfactory answers. Checker again served a set of answers 

I 

which vrore unresponsive end vague in the extreme. (Plain- ' 
tiff's Additional and Supplemental Ansvrers to Defendants' ’ 
Interrogatories, sworn to on March 8, I967.) Defendants ^ 
pror4ptly moved to obtain proper answers, and were met vd.th ^ 
the present motion for "partial" summary judenent seeking ' 
declaratory and injunctive relief. Judge Ryan stayed j 

plaintiff's *"otion until after a proper set of ans\rers to j 
defendants' interrogatories v;ere served. Indeed, under or- ^ 
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dcr dated July 26, 1967 Judge Ryan sustained defendants* 

exceptions to all but three of plaintiff's Inadequate an- ! 

ewers, directed further answers to 66 Interrcgt torles, and I 

struck certain allegations from plaintiff's complaint. 

Plaintiff thereafter purported to comply v;ith this order by 
• • i 

serving another set of ansvrers (Plaintiff's Further Ansv.crs ' 

to Defendants' Interrogatories) vmich v;ere again deficient ^ 

(as acknowledged by plaintiff's attorneys) and defendants • 

I 

are currently attempting to obtain full compliance with the 
Court's order of July 26, I 967 and obtain answers to inter- j 
rogatories served v/ell over'tvx) years ago. Thus, although ' 
the action has been pending for more than three years, dc- ^ 
fendants have been prevented from taking a single deposi- 
tion and with notion after motion has still not obtained 
complete ansv/ers to its first set of interrogatories. In 
addition, faced with the pressure of this motion, defend- 
ants have not been able adequately to assess and utilize ' 
the material and discovery which they seem to have finally ! 
obtained from plaintiff and therefore must face this notion ^ 
in effect without the benefit of full or meaningful discov- ^ 
ery in plaintiff's original $45,000,000 antitrust suit or 
any discovery at all on their current claims first raised 
by this notion. 

i , 

Returning to the affidavit of Morris Markin, * 

• » 

whose deposition defendants have been deprived of, a mere 

j 

perusal reveals important factual contentions that demand • 
careful investigation and the absolute necessity of defend- j 
ants taking his deposition to properly defend this motion. • 
j For exar.ple, Mr. Markin svrears that Checker is Chrysler' s i 
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"only major competitor In the taxicab field" (p. 5) and 
that "General Motors and Ford have shov/n no strong inter- 
est in the taxicab field" (p, 10) apparently attempting, in; 
a breath, to deprive defendants of the defense of mcctinc 
competition (Defendants' Memorandum of Lav/, Point II P. ) 
and eliminate these giant manufacturers and competitors of 
Chrysler from the market in v/hlch injury to competition I 
must be Judged, v/hich.is another way of stating its errone-^ 
ous legal premise that injury to it is tantamount to injury^ 
to compel i tio:i. By chance, because of other issues raised • 
In the original complaint, we can show that contrary to 
this sv/orn statement is Hr. Markin's letter of April 13 , 

1966 (a copy of vrtilch is annexed hereto as Exhibit "A", ob-! 
tained from plaintiff in response to Interrogatory Ko. 15 ) ! 
in which he complains to General Motors that his "competi- ■ 
tors in the cab field [have] established a factory rebate ! 
of $200 on all cab sales’..." Indeed, Mr. Markin's sv/orn ^ 
statement on this notion is further belled by plaintiff's ! 
Registration Statement of 1958 filed \/ith the Securities J 
and Exchange Commission (annexed hereto as part of their 
Zd.8tlng Application to the New York Stock Exchange as Ex- ' 
hibit "B") wherein it stated that "sales of [Checker's] 
taxicabs are made in competition with sales of stock pas- 
senger cabs produced by all other domestic automobile com- ^ 

• 

panics and adopted for taxicab use" (p. 15 )* Further, as [. 

I 

the affidavits of Messrs. Musico and Lefkov/ltz reveal*, | 
these large Nev/ York City taxicab operators have been of- 

j 

fered (and received) payments from de'endants' larger con- • 
petitors tiiQt exceed the amount offered by Chrysler under ■ 



193 a 


its "Value Procrax .1 for Conmercial Fleet Ovmcrs” (Proerwa). 
nils is confirmed by a Ford advertisement appearing in the 
"New York Hackman" on March 24, I966 (annexed hereto as 
Exhibit '‘C", produced by plaintiff acatn by chance In re- 
sponse to Interrocatory Mo. 74 dealing with another matter) 
telling customers tnat Ford's rebates are "deducted ic-'cUi- 
ately" and that as an "EXTRA" Ford, through its dealers, ' 
"offers fleet prices to taxLcab ov/ners and taxicab drivers" 
on nevf as v/ell as used cars. Furthermore, our attorneys' 
investigac rtn (as much ar ' ould be made in the brief period 
available ; uncovered information as to a Ford "Guaranteed 
Depreciation Plan" for fleet and leasing companies vjhich, 

I understand, has changed over the years but, in substance, 
is comparable to Chry er's Program and has offered free 
equipment or a guaranteed resale value. 

In this ro jTd, Mr. Markin And C'Aceker have a 3 'o 
failed to give the Court the actual sales figures for tc:.i- 
cabs in Ntv; York City in 1966 and 19^7 , the years end the 
geographical "market" it has "chosen" for this motion. 

(Its choice of the geographical area is plainly specious, j 
see Defendant!' Memorandur of Lav;, II G.(l)). These figures 
reveal l.jal ..hile Chryslcr's share of the msrkct vfas drop- 
ping almocv. 50j5, General Motors nearly trebled and Ford 
garnered almost of market of nev; cab sales in I 967 . 

In short, under these circumstances, substantial factual 
questions exist and discovery needed from both plaintiff 
and third carticr, on the competitive practices in the in- 
dustry, defendrnts' defence of good faith meeting conpctl- 
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• I 

tlon and what alleecd effect. If any, defendants' Procran 
has had on competition. 

Also in this f^in is the important question of | 

the product market and geoGraphic area in which the ques- * 

• j 

tion of injury to competition must be Judged. Checker, al- ' 

though complaining of defendants' plan--which is admittedly* 
applied on a luiiforn basis throughout the United States j 

(Plaintiff's Memorandum of Law, p. 10 ) and in the "800 cit- 
ies" In which Checker sells its cabs— has "limited" its 
Claim here to what Mr. Markin sviears is the "New York City 
Market" and further limits it to the "taxicab" market in 
this city. However, as fully developed in Point 11 G.(l) 
of Defendants' Memorandum, the United States Supreme Court 
could well find here a national market for the purposes of 
determining injury to competition or, at the least, compel 
a full factual analysis to determine this issue. Inueed, . 

w 

plaintiff Itself has elsewhere svrom "that only one texlcab 

market exists and said market encotiipas'ses the entire United 

States of America..." (Plaintiff's Further Answers to De- |’ 

fendants' Interrogatories, No. 63(a)). And while Mr. I| 

I j 

Markin swears (p. 2 ) without any factual showing or sales ' 
figures, that Checker has lost about of its major "nar- ^ 
ket and substantial sales elsewhere", its sworn ansv/ers ^ 
to Interrogatory Ho. 23 reveals that in the period I962 to ^ | 
1965 plaintiff acquired no less than 2,201 new customers 1 1 

on a nationwide basis (Plaintiff's Further Answers to 
Defendants'" Interrogatories). Of course, defendants do 

not have the figures for 1966 and 1967 from • '.ho 

years complained of on this motion — since, tut Interroga- 
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torlcs spoke only as of 1965, the year they v;ere served ^ 
and, even more Importantly, the nationwide picture as to ^ 
competition In the Industry, Includin'; Ford and General ^ 
Motors, has not yet even begun to be developed. 

Another Important factual area and showing to- j 
tally absent from plaintiff's papers Is the "effect on 
price". If any, of defendants' plan under plaintiff's 
Sherman Act claim and the "discrimination In price" as be- 
tween two actual purchasers under the Robins on -Patman 
branch of Its claim. Apparently, plaintiff seeks to cover 
these crucial elements with the conclusory and utterly un- 
supported statement that defendants' "specially-equipped 
taxicab vehicles are sold to their purchasers at a lower 
net price than identical model pleasure cars." (Markin 
affidavit, p. 10) However, as the affidavit of R. J. 

Longdon shows, Chrysler markets its cars through Independeit 
dealers v;ho are free to sell and do sell Chrysler products 
to consumers at v/hatever prices the market will bear, 
Chrysler does not sell to any such "purchaser" or 
establish any price paid by him. Accordingly, the question 
as what effect, "^If any, the Chrysler payment has on 
the ultimate price paid v/ould Involve consideration of the j 
acts of literally thousands of Independent businessmen. | 
It may i;ell be that the $lB 3 sum hac no effect on the price! 
paid by the purchaser (the dealer merely raising his other-,, 
wise price, this amount) and that the mistakenly so-called ! 
"identical taxicabs and cars" are cold at the satiK? prices | 
or taxicabs are sold at a higher price, etc. And while dc- 
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fendants feel that under the lavr> as developed In their 
Memorandum, this factual question need not be reached, if 
ths Court should disagree, this is simply another area 
where the facts must be discovered and plaintiff must make 
a prlna facie shov/lnc before defendants should be obliccd 
to undertake this burden. 

Another important aspect of plaintiff's claim 


that demands investieation is vihether Checker is in "conpe- I 
tltion" with defendants, or for that matter. Ford, General ■ 
Motors and American Motors, _ Although characterized and 
sworn by Morris Markin (affidavit, p. 1) to be a •'manufac- 
turer" of taxicabs, the description is erroneous. As can 
be seen from Plaintiff's Further Ansv/ers to Interrogatories 
(No. 14), Checker is not a manufacturer, as are General 
Motors, Ford, Chrysler and American Motors but merely an 
."assembler", piecing together its vehicle with the products i 


of literally scores of suppliers, vilth consequential exces- 
Blve production end overhead costs, v/hich v/ould appear to 
remove plaintiff from the reel competitive picture. j Indued 
as Mr. Markin stated on his abi'uptly terminated deposition: 
"We don't build a motor or such, or axles or transmissions. 


wheels, brakes, frames, shafts and v;e don't knov; what the 
cost will be on this." (TR. 304) It is for this reason. 


M 

'i 

II 

I! 


among others, that plaintiff states in its 1958 Registration! 
Statement filed v/lth the Securities and Exchange Cor.unlssion ^ ' 


(annexed hereto as Exhibit "B") that its manufacturing op- 
erations "have not been profitable in recent years" (p. 13 ) 


and the fact of the matter is that upon discovery of plain- 
tiff it would be demonstrated that by the time plaintiff's 
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assembly is completed and before makinj one cent of profit. 
Checker has Itself paid a complete manufacturer's profit, 
which indicates that it must sustain an operating loss in a 
true and unfettered market. Indeed, its Registration State- 
ment reveals that in many years its costs of ravf materials j 
alone exceeded its revenues from selling its product and { 
that it Is kept in business by the large profits pumped in 
by the heart of Its combine, its subsidiary, Parmelce Trans- 
portation Co. Indeed, Checker states in its Registration ' 
Statement that a "substantial part" of its taxicab market 
consists of sales "to operating subsidiaries" (p. 14 ), vrho 
themselves have complained that Markin has 

"...caused the Operating Corporations to 
purchase taxi cabs from Checker, xt prices 
in excess of the prices for which these 
Operating Corporations could purchase taxi 
cabs from other manufacturers, v/hich v;ere 
better designed for their purpose and 
which v:erc cheeper to operate and main- 
tain. Moreover, Checker charged these 
Operating Corporations orices in excess 
of the prices charged by it to purchasers 
not under Its control and domination." 

(Orphanos v. Markin, et al.. Sup. Ct., New York County, No. ! 
6374/58, Complaint, para. 27 .) In short. If permitted to 
develop the facts from the only possible source of this 
Information, plaintiff. It could be shov/n that plaintiff's 
"manufacturing" operations are inherently unprofitable, 
continue solely to satisfy Morris Marl-Jji's dream to build 
automobiles, exist solely by virtue of the profits poured 
in from its^diversified subsidiaries, in no sense is a com- 
petitor of defendants or defendants' larger competitors. 
General Motors or Ford, and that even if Chrysler v-crc to 
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go out of business tonorrov/. Checker could not profitably 
compete v;ith General Motors or Ford. 

Another critical area v;hich demands further fac- 
tual analysis is the true cause of Checker's alleged com- 
petitive problems. V/hile plaintiff sv/ears, without a shred 
of factual support, that it has lost sales due Uw Chrysler': 
Program, intervievis with the fev/ Nevf York City taxicab 
fleet operators that dur attorneys have been able to obtain 
in the brief period available, reveal that nothing could be 
further from the truth. Messrs. Lefkovri-tz, Levine and 
Musico all sv7car — categorically— that they would not pur- 
chase a Checker cab even if Chrysler did not have the Pro- 
gram complained of and that they would still prefer and 
purchase the Chrysler over the -Checker., These men also have 
•stated that, if asked, their fellov; operators would reply 
no differently. 

Hie reason for their statements is easy to under- 
stand. V/hile Mr. Markin sv/ears that Checker's cab is "pur- 
pose-built”, (Markin affidavit, p. 1) the fact of the mat- j 
ter is that Checker's cab is adr.iittedly outdated before it 
is even marketed (See Elxhibit "D", annexed hereto), ignor- 
ing the post-war trend of all automobile r.anufacturers to- 
ward smaller, more efficient, and more stylish taxicabs. 

For example, Kr. Levine svfcars that his drivers were dls- | 
satisfied v/ith the "unwieldy" Checker, causing driver fa- 
tigue and accidents. Mr. Musico e;-qpleins how Checker 
cheapened its cab in recent years, finding "horrible” prob- 
lems v/lth the transmission, brakes, hoods, scats, doors and^ 
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top-lights, and then a refusal to honor their v/arronty or 
replace parts v/hen called upon to make good. Furthemore, 
these gcntlencn cv/car that the Chrysler taxicab is far nore 
economical, saving then large amounts in gas consui'.ption 
alone os compared v;lth the Checker vehicle. Indeed, I'r. 
Lefkov/ltz v/ho "svritched” to Ford flatly states that it cost 
him $1,000 to $1,500 more a cab a year to operate the 
Checker. There is every reason to believe that the remain- 
ing purchasers, v/hich time did not permit interviev;s vrf.th, 
who allegedly "sv/itched" to the Chrysler taxicab (and those 
of Chrysler' s larger competitors), wuld sv/ear no differ- 
ently. Indeed, the problems that Checker has been experi- 
encing v/ith its obsolete product and the consequential loss 
of customers is confirmed by plaintiff's ovm letters and 
intra-office correspondence obtained in response to Inter- 
rogatory No. 15 and more fully developed in defendants' ac- 
companying Memorandum of Lavf (annexed hereto as Exhibits 
"E", "F", "G", "H" and "l"). Apart from discovery from 
third persons, these few documents produced in response to 

/ 

• an Interrogatory v;hich \*as directed to another aspect of j 
plaintiff's original claim,’ indicate defendants' need to j 
fully develop from plaintiff exactly ./hat problems it v/as ' 
and is encountering with its product, and the extent of cus- 
tomer dissatisfaction and loss that they admittedly caused.^! 

r 

• » 

Another crucial aspect of plaintiff's claim that 
bears investigation is the extent to v/hich Checker's loss 
of its captive market bears on its overall claimed loss of 
sales. As noted more fully in defendrnts' Memorandum of 
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Lav;, under ir.pctus fron the Covcra*.-.cnt's cult acatnst the 
Checker er.pire ( U.S. v. Yellov? Cab Co. . 332 U.S. 2l8), be- 
ginntne in 1953 end continuinc into the 196OS, Chccl;cr'3 
v/holly ov.-ned operatins cubcidiary in IIcv; York City 
(national Transportation Co.) bojan a syctcnatic dispositior 
of its redalllons. (Additional Ajis-./ers, I.’o. 29.) Cf 
course, in vicu of the fact that Checker's national sales 
have rcr.aincd constant (c;:cludln3 Kev; York City, Mcr.orc-nd’i~. ' 
p. 29), end Chrysler' s cor.plaincd of Progran is a nation?'! 
plan uniformly applied throughout the country, the loss of 
these 1 '.00 automatic taxicab sales in Nev; York City goes a 
long v;ay in e.-rolaining Checker's decreasing sales in Kev; I 
York City in the I96OS as compared to the 1950s. But this 
Just begins to tell the story. 


Ac it appears from the affidavit of Morris 
I^fkovdtz, one of the largest taxicab operators in Kev; York 
city. Checker demanded and obtained, as a precondition for 
selling not only the obsolete Checker acquired ;;ith each 
medallion but also his entire fleet replacement for the 
coming year. Indeed, this procedure is confirmed by The 
Nev; Yor’: T5r.c3 article of April 13, 19611 (annexed hereto as ■ 
Exhibit "J") describing this illegal "trade-in" sale as a 
"package d al designed to bolster the sale of cabs that 
Checker mrj ufactures. " And v;htlc tLme has not oer-itted * 

I 

discussion.- vdth other operators v.ho obtained national's j 
medallions end discovery of plaintiff has not yet been had , 
on this specific and crucial point, these facts, once uncov- 
ered, could not doubt reveal v;hy Checker's sales in Kev; ! 
York C ty did not begin to si, rink until the early 19COC I 


$ 

i 

f 

I 

I 

i 

i 

i 

« 
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When Harkin' 8 leverage based on these tie-in sales con- 
pletely ceased. 

Moreover, even this Investigation, when accom- 
plished, would not tell the full story on the lUegal "tie- 
in” sales, for wt\en National financed the nedalllon acqul- 
■itlons by taxicab operators, the operators were further 
tled-ln by a written contract' provision requiring the pur- 
chaser to replace, agein, his entire fleet with Checker un- 
til his debt was paid off. (An example of one such con- 
tract is annexed hereto as Exhibit ”K”.) And while this 
too Is another aspect of plaintiff's claim that must be 
disgorged . from Checker on discovery, what Is abundantly 
clear Is that Checker long controlled and tied up the re- 


placesMnt market for Innumerable- taxicabs in New. York City 
and appears to complain that, at long last, the nonaal 
market forces have begun to operate freely. 

Plaintiff, of couTsa, did not take tMs loss of 
his tle-ln sales lying down, for as reflected In The New 
York Times article of April 13, 1964 (annexed hereto as 
Exhibit "J”) and confined by the Huslco affidavit, Mr. 
Markin then urged the HMk Bureau to Issue 2,000 more med- 
allions to fill the vacuum. Our attorneys' Interviews with 
taxicab operators reveal that this activity, which de- 
pressed the value of medallions. Incurred for Checker the 
open hostility of als»st the entire industry, which It now 
claims It cannot sell to^ so much so that Hr. Muslco simare 
that at that time he "wouldn't have taken a Checker if the 
were given to [him] free" (p. 3). Vot content with that. 


- 14 - 




• * • 

• 

• 

202 a 

» 

• .. 


• 

Mr. Levine ■tiee.'e that Nr. Markin further alienated the In- 


• 

duetry with hie letter to the Dally Rewe fannexed'to the 


• 

Levine affidavit as Exhibit as Exhibit "A”) of July 9 , 1964 



Mlf-riehteouely urging (after he had left the lev York 


■ 

City taxicab operating business 1 an increase In driver 

• ^ 


wages without a corresoondina increase in fare. 


• , 

Vhile defendants have hot been able to explore 

• 


the ftill extent of the industry's hatred of Mr. Nezidn— 

M 


and its corresponding effect on sales— its existenee ean he 

\ 

• 

no better revealed than by an article q;ipearii« in the Mev 

■ 


York Daily Hews on March 22. 1967 fannosed hereto aa Sxhl. 

%■ 

• 

bit "L”). fiititled "Mr. Big Insists ram wiiea Is e Brain 


• 

Child of Greed", the author cites Nr. as 

* 

•' ! 

* 

that his potential custonara do not "deserve any ineroeae ' 

1 . } 

• 

and [don't] need one... ehalleng[ing then] to prove he's e 

> 

• 

liar." The article further quotes Mr. Naxicin ea stetlx^ 

.-•f 


that when he is "through" with his potential eustonera, the 

k. 

■ ♦ 

• 

ones, he casqplalna, are not buying enaiiigh of his tericaba. 



be will "spit on their graves." ' Defendants have not been 

• 

• 

able, in the brief period available, to assess the effeet 


• 

of this open warfare between Checker and its potential cus- 

toners and it is another area where disccvery mast be had. 

r 


Hiile pages nore could be set forth desionstrating 


• 

the fatal factual gaps in plaintiff's purported clalB sad 

• • 

defendants' critical nesd for discovery frosi plaintiff 


• 

(particulsrJLy as to nany of the nattears exclusively within 

• 


its knowledge) and also third persons concerning plaintiff 

1 

• 

• 

new clain and defendants' defense thereto, enough has been 


1 

• • 
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•^d to dcnoiwtrato the total Inapproprlateneee of grontlnc 
plaintiff Buitiaary judonent on the ehoulne here nade. How- 
erer, more than that, defendant* have labored at sreat 
length* in their aceonpanying Kenorandun to denonatrate 
that even aaeunii^ the factual’ contention* in the light 
■o*t favorable to plaintiff, defendant* are entitled to 
ausBury Jud®aent on the legal <tue*tion* raiaed, barring 
plaintiff'* clalB atrictly aa a natter of law. Uhl* haa 
been done with the atrong conviction that thla Court will 
ao eonaidar the natUr, with an eye to the over-riding 
Judicial intereat of aaving all parti**, and the Court, 
farther needle** tlM and expenae. 



awom to before ne* thla 
2 ^th day of October, 19 ^. 


JOSEPH VARltEH 

■otary Public, State of lew York 
■o. 03-9539130 
Qualified in Bronx County 
Cert. Piled in lew York County 
Ceaniaaion Expires March 30,. 195 ° 
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UNITZD STATES DISTilICT COUICT 
80UTKE3i:i DISTRICT OP IfZH YORK 

• • . 
UARTIR B. rEARL!!A:f, et •!., 

Plaintiffs, 

-acainst- 


i; DAVID R. UARKIH, et al.. 


69 Civ. 5397(MP) 


Defendants, t 


OBJEcnons of ckrtslzr corpor- 

ATIOR TO SUBPOENA PURSUAItT TO 
RULE 43 (d) (l)f 2 07 TilZ FEDERAL 
RULES OF CIVIL FROCEDUPS 


FROCEDUPS 


Clir 78 l«$r Corperatlcn ("Chrysler*) hereby objects I 
to the Subpoena, dated Julv 19. 1972. vhleh eonsads' Chxye* ! 
ler to testify on behalf of the plaintiffs aai prw duce cer- 
tain docuaents deslenated an Schedule ”A* aimexed thereto. 

In its entirety, on tha foUovlng (rounds: 

1. The attorneys for plaintiffs are disqualified 
for reasons vhleh should not be disclosed herein or in open 
court. Chrysler respMtful]^ requests that any arciassnt, 
applieatloD or proceeding concerning this ground for objoo- 
tion be heard by the Court ^ canera under such clrciasstoAces 
as the Court nay deea approtilate to protect its confidentia- 
lity and to avoid , Injury or c^ibarrasrscnt to the individuals 
involved. 


Dated: New Yoric. New York 
August 13 , 1972 


1 

KELLEY lj^'..WARRE.'r^RK CARR L ELLIS 

.. 

Roborb fhre/tbard ( 

Attorneys for Chrysler Corporation 1 

yio Park Avenue I 

Rev York, ifev York 10022 I 

(212) PLasa 2-3GC0 | 


J • 




1 
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ffbrUhurllufbruiafiaMiFROM pubuc relations department 

viN. 

NEW YOKK TIMES — October 16, 1966 CHRYSLER 

CORPORATION 


Dod^e Rebellion by Dealers Is Far From the First 













rfWB 4MWr g i — p alM 

A tiM (actarr wtUi “caatct** ■4> 
vntMac po l i rt —i hwh iOiip Iprectf 
partictpaUM kr dmten Im Jit atr> 
paniU n't tatWattoml aJttitittng 

pfaKnu* m mi ■Mtaatiait haMaT 





*^lkrrarti«a actlMi wM bH* to 
MaraM* Itoila* Mira aiM heiwM 

tba NHtoany bimI IIm rar-buytoc 
paMla aa nMicb aa a«nH*a«. Wa 
•toi la a araaa la Iba |w«>Uaa al 
a BMa arha want* to atra Ma 
aaarriam aa4 ataba tba wvlyaa 
•f a aMrrtaaa aaaaaator latbar 


ftaa^. b^ity rigbl braucttoa 
fimncMset, wliteh per. 

•f fraaebiat. ualfanaily 


awlt- 

•ailM af toala* aivaa aaaataptloa 
y ly eoaipnay at Iba laapeaalMb 
l^r far alnictaral aaa airchaalCHl 
which ara richifully 

•aliiaa^ aaa eacta l aa aavaruatac 
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THE HEW YORK TIMES /!/ A /): / 
October 11, iga, 
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55 Dodze DsrAers in This A.rez 
At Odds With Chrysler Corp. 

tr BOUJIT WAUlU 

nftr-«i«ht Dads* auto dtaUrt Ui tka Ntw York arts 
mtt • r>Mic itMO rMUHar at thair (naaMcao leoiM 
tko Ckiyitar Carvoratloo. Thay aoMl (bay ka4 baao tryin 

'* •• I ‘priaauly for ot laoat two 

* * foofo to aatUa oaaarol differ* 

laaaao wUk tba caoipooy. 

______ Chlodo* to irytowat OraL'n 

~ wtih Mlai vabiina of t00*niU* 
■ao o year, a orwlv (imncd 
aaaaoMtre c iwr fi d iimi yort 

ar Chryaiirr'a irloUwly HByrovrO 

mUm oerf— ioff tot* jn-or ho* 
ta« orMrwd Ufot:s« Uo- a«* 
■a cot-nUa. Cactorv*tiiuinccd 
dMirirtilr wWeb kad krra an 
M lo thr aaka icmtartra af 


tba ionoa U ao of tta aaoB riaBa o 

had takaa tham by aoiyrisa. 


.Biorad o drajara _ 
aula of tha alta a{ hia taai o i a i| 
Tha aoaayaay affIcUla gaoafany ^ Aua^t. 1*«S. 

daedood ayaetfle eoMMOt •! 

tba aaia rt it bia a aUafatfo. bof aajuwd that tha coMiyaliUr' 
ttay adraaaad tba fbttawbifjwwdd ba.aetMag bat a taid. 
tfgWMRtS: "Svl 1C MM ktCMM 

VTha Dodea diTlalao haa aaart'otnrtaoa that ao lad irnrn iwi t . 
thao MOO doalofo, and OMra nit-iou tnlfla la aara woa 
'thao M hi tba Xaor Totb ataa hortloc or ' bo aoaartid. 
^niTiinf wlU o OaaMioil Ha aatd bi woa trdd ala 
nooo'af St oia mb ara a a d U ramtha aco ot a owatlii; odth 
Em 'fatbaao tba boat daatar lacal Cbtyalar afflclala that tha 
laUUMr to tba todwatrr at lu a tl ao toaoU ba cotroctad. 
Olfaahtoary oboady oaMa lar -* * *-?^ 

lb* Dod^oS^Ad* >0 

«4Mtow CMLf0MM*>*C WliiCh M CMC CM MwM> 

chama aft lor toataocOt "aoaoo* ahto wm o foM*Cad cad Dndaa 
hro adooftMod oolleMi' aaar aLjJrt, but that oiaiy a llaat 
baao baaonSSd.^^ •aoM ba nada to •boa abaol 

OTba ■■iiniliQ-i «»»— o oo toOoliM It Caitbar awor." 

A Owyalar ay a l Ma aa iiv orhM 
told af tha daolar a a«artl^ 
r!d7" — ^ aataniKa had 

atrsa 

oau ito atto tolUaHy IMaacool 

arttMoi IM caailal lataald ba woa Ctrao MfoahatM 

C^aSuth dUlSSNya to! *^ , 7^. 


■oy M. Cabo wm malacd aa 


■ Pio.'aad la ayatUy bow (ar 
Ibt froup «ma ytaparad ta 
totry OM dupota fpohaamaa 

■ far tha Hcti«pabU.i ladcpso* 
daof Dadga Daalan AaaaaMUao 


chOffM af. lor toi ta a r o. ' 
hro adoMUatop poHeMi* 


hot ooorod that they 


alati M chaioad that tba aatltod . 

WMOMCbhildi K a.. 

p t u pto a o that It ahwaot ototot-i^2?_; 

Mad A ■ o i b aa ri O M lar Chiya- 


tbot o o a a i b y 
od oowipoilur 



l- 'f '' 


t • V» 1 [t 


SUimiC COURT OP niE S'I^ATE op NBU YORK 


COUtITY OP NZ!/ YORK 



Ace DodcOf Ino.f Blahop, '..7)110 £c 'Ihlto, Inc., 
Blue Ribbon OaraG3, Inc,, Byrneo Nolan, Inc., 
Couch Bros., Crabtree F'totor Sales, D. A. 

Motorc, Delta Do<!;c, Inc., Dursl Motor Sales, 
Inc., ParralnGdale Garage, Inc., Flas Motors, 
Oallegher's, Inc., Oaynor -Taylor, Inc,, 

0 & B Sales L Services, Incorporated, 

Orsiraten Dodge Co., Inc., Qlen Head Motors, 
Inc., Glenn Motors, Inc., Greene Motors, 
Ollnartln Motor Sales Corp., Haff Dodge, Inc., 
Heins Bros., Inc., Bob Hlrsch, Inc., Hunter 
'Motors, Inc., Mac-Tun Motors, Inc., 

Main Line Dodge, Inc., Mlllstrean Motors, Inc., 
Nassau (totors Inc., Neptxme tiotors, Inc., 

Neu Hyde Park Dodge, Inc., Ocean Spray Motor 
Bales, Inc., Park D^e, Inc., PhU's Auto 
Sales, Plebes Auto Sales Corp., Queensboro 
Auto Sales Corporation, S eSe U Sales Co., Inc., 
Bchnelder-Trotte Corp., Schroeder's Oarace, 
Inc., Shore Dodge, Inc., H. Stllwell Motor 
Sales, Inc., Stapleton & Schneider Motor Sales, 
Inc., Stevens Dodge, Inc., and Trenont 
Dodge, Inc., 


Plaintiffs, 


- against - 


New York Region Dodge Advertising 
Association, Inc., Chrysler Motors 
Corporation, Nicholas Bosko, Raymond Cox, 
.Leon Brauser, Harold Fpsteln, Harold 
Peterfreund, Herbert Rhein, William Stein, 
Allen U. Swelg and Richard Verrllll. 


f 


Defendants. 


To the ^ove named Pofendants: 


Xtidox No. 


Plaintiff 

designates 


NBW YORK 


COOWIT as the 
place of- trial 




] 


The basis of 
the venue Is 
residence of ..J 
defendant 
C H RY SIZ R MOTORS 
CORPORATION 


S Q M M 0 N S‘ 


Plaintiffs reEld4 
In New York 
State 


Counties of 
Queens, Suffolk, 
Nassau, Brooklyn! 
and 

Vsstchester 

f 

' i 


YOU ARE HEREBY SUMMONQ) to answer the complaint In 
% • • • 

thlo action and to servo a copy’of. your answer, or. If the 






I 
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. f^onrplaSnt Is not served with t^ls junmiono, to serve a notice 
of appearance, on the Plaintiffs' Attorneys within 20 days 
after the service of this sunraons, exclusive of the day of 
service (or within 30 days after the service Is complete If 
this sunmons Is not personally delivered to you within the State 
of New York); and In case of your failure to appear or ansi.'cr. 
Judgment will be taken against you by default for the relief 
demanded In the complaint. 

Dated, September € , 1967 


SAXE, BACON & BOLAN 
' Attorneys for Plaintiffs 
Office and Post Office Address 
598 Madison Avenue 
New York, New York 10022 


» 


I 


r * * 
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